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AGENDA – Thursday, October 29, 2015 
Time Session Speaker Facilitator 
 

8:30–9:00 
 

Registration & Breakfast 
 

  
 

9:00–9:15 
 

Opening Ceremony & Welcome 
 

 
 

Baljinder Gill 

 

9:15–10:45 
 

Overview of the New Family Law 
Act  

 

• Uphar Dhaliwal 
 

Baljinder Gill 

 

10:45–11:00 
 

Break 
 

    
 
11:00–12:00 
 
 

 

Family law and protection orders 
 
 

 

• Uphar Dhaliwal 
 

Baljinder Gill 

 

12:00–1:00 
 

Lunch 
 

  
 

1:00–2:30 
 
 
 

 

Working with LSS Intake and Other 
Legal Resources 
 

 

• PLEI:                      Patricia Lim 
• LSS Intake:             Gillian  
 

 

Baljinder Gill 

 

2:30 – 2:45 
 

Break 
 

    
 

2:45 – 4:00  
 

Criminal Justice and Gladue 
 

• Rob Dhanu 
 

Baljinder Gill 
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AGENDA – Friday, October 30, 2015 
Time Session Speaker Facilitator 
 

8:30–9:00 
 

Breakfast   

 

9:00–10:30 
 

Update on the New Matrimonial 
Property Act 

 

• Ardith Walkem & Halie Bruce 
 

Baljinder Gill 

 

10:30–10:45 
 

Break     
 

10:45–12:15 
 

 

Child Protection law 
 

• Ardith Walkem & Halie Bruce 
 

Balj 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
12:15 – 1:15 

Mediation and Alternate Dispute 
Resolution Measures 
 
 
Section 211 reports and Mediation 
in Family law 
 

• Ardith Walkem & Halie Bruce 
 
 
 
Uphar Dhaliwal 

 

 

1:15 – 2:00 
 

Lunch & Closing Remarks  
 

Baljinder Gill 

 



October 2015
Gillian Bennewith
Reciprocal Coordinator, Legal Aid Applications Vancouver
Tel: 604-601-6210



LEGAL ADVICE
for those who qualify 

financially; advice through 
family, immigration and criminal 

duty counsel, JITI Programs, 
LawLINE, Brydges Line, family 

advice lawyers at various 
locations

Legal Aid

LEGAL REPRESENTATION
for financially eligible people 

with serious family, child 
protection, immigration or 

criminal problems; private bar 
lawyers provide services on 

referral from LSS

LEGAL INFORMATION
available to anyone; 

information is provided by legal 
information outreach workers 

(LIOWs), websites, publications 
Community Partners and self-

help centers

Collaboration with other organizations to deliver innovative services

Timely and lasting solutions







John Conroy, Rob Dhanu, and Uphar 
Dhaliwal, Barristers & Solicitors

Chilliwack Community Services
45938 Wellington Avenue 
Chilliwack, BC V2P 2C7
Phone: 604-793-7243
Fax: 604-792-1910

Hours:
Tue and Wed: 9am to 3pm



Call 604-408-2172 in 
Greater Vancouver or 

1-866-577-2525 (no 
charge across North 
America)

Clients applying  for 
immigration matters can 
call the LSS Immigration 
Line at 604-601-6076 
or 1-888-601-6076 (no 
charge)

Come into one of our Legal 
Aid offices, their contact 
information is available on 
our website 
www.legalaid.bc.ca 



An applicant qualifies for legal aid 
when:

 The legal problem is covered by LSS; and

 The client meets LSS financial guidelines



Criminal – Where charges are serious and there is a 
likelihood of jail











Household Size Monthly Net Income
1 $1,500
2 $2,100
3 $2,700
4 $3,290
5 $3,890
6 $4,490       
7 or more $5,090



Household Size Monthly Net Income
1 - 4 $3,300
5 $3,900
6 $4,520       
7 or more $5,110



Household Size Exemption
1 $2,000
2 $4,000
3 $4,500
4 $5,000
5 $5,500
6 or more $6,000



Legal Information 
Outreach Worker  



Abbotsford Community 
Services Community
Legal Advocacy Centre
8937 School Street
Chilliwack, BC V2P 4L5

Phone: 604-702-2907

Fax: 604-792-4470



Seabird Island Band
2895 Chowat Road
Agassiz, BC V0M 1A0

Phone: 604-491-6687
1-800-788-0322-2151

Fax: 604-796-1124



Read Right Society
895 3rd Avenue, Unit F
(Upstairs in the SOCIA 
Building)
Hope, BC V0X 1L0

Phone: 1-604-860-0510



Legal information session for staff and 
volunteers

Training for Advocates, Community and 
Settlement Workers



www.familylaw.lss.bc.ca http://aboriginal.legalaid.bc.ca/



LSS Self-Help Publications
Fact sheets

Brochures
Self-help

Guides



Family LawLINEDuty Counsel



Duty Counsel provides legal advice 
in the following areas of law:

 Family law/ CFCSA
 Criminal / youth
 Immigration Law (if in detention)



Expanded Criminal Duty Counsel (Out 
Of Custody -Port Coquitlam)

Expanded Family Duty Counsel 
(Victoria)

Expanded Family Law Line
Parent Legal Centre (Vancouver)
Family Mediation 



a new pilot program offered by the Legal Services 
Society in Port Coquitlam.  
They hope to achieve early resolution of files and 
contribute to court efficiency. Under the pilot 
program, Criminal Duty Counsel will retain conduct 
of select uncomplicated files and provide services 
to a broader range of clients. 
The program will deal with matters other than 
those that qualify for a Tariff Lawyer.



LSS is expanding this program to provide 
greater community connection in providing 
advice as well as new services such as legal 
coaching. The goal is to support people who 
are representing themselves.  
This Justice Access Centre (JAC) is located in 
Victoria.  Clients will be able to make 
appointments so they can work with the same 
lawyer throughout the service. Lawyers can 
now provide up to 6 hours of service for each 
current legal matter. 



The Family LawLINE is a telephone advice 
service accessed through the Provincial Call 
Centre, that provides brief next-step help for 
people representing themselves.   
The expanded service includes preparation and 
review of legal documents and coaching for 
client in self-representation.  Clients will now 
be able to set up appointments so they can 
work with the same lawyer throughout.  
Lawyers can now provide up to 6 hours of 
service for each current legal matter.



This service is for eligible parents appearing in 
Vancouver’s Robson Street Court. The PLC team 
focuses on resolving cases consensually out of 
court and identifying alternative approaches before 
cases escalate to court. 
The PLC lawyer assists parents by providing advice 
and representation at an early stage, including at 
mediation and case conferences. 
The PLC advocate supports parents in resolving 
underlying issues that led to the protection 
concerns and liaises with community supports and 
resources.



Is offered by LSS and Mediate BC to assist 
eligible clients who do not qualify for a referral 
to a legal aid lawyer. 
LSS will issue a referral to Mediate BC for 6 
hours of paid family mediation services.  
The program is designed to assist clients 
achieve early resolution of family disputes that 
include property division, debt and other 
support issues likely to be resolved by 
mediation. 



Legal Representation – Criminal, Family, CFCSA, 
Immigration, and Appeal Cases

 over financial guidelines by approximately $100 
– $200 on income or $500 on assets, and the 
matter is a serious and complex case, it can be 
eligible for a discretionary coverage review

JITI Pilots - Expanded Criminal Duty Counsel and Parents Legal 
Centre (PLC)
 over the financial eligibility guidelines by 

approximately $1000 monthly income or assets, 
the pilot lawyer will consider the nature of the 
charges or issues, the complexity, seriousness, 
and duration of the case



A client can request a review of a denial for legal aid

This request must be in writing
The client should state why they disagree with the 

denial and explain why they believe they should get 
legal aid
The client should include any supporting 

documents

Coverage and financial eligibility reviews must be 
submitted within 30 days of the denial of legal aid to: 

Provincial Supervisor
Vancouver Regional Centre
400 – 510 Burrard Street
Vancouver, BC V6C 3A8 
Fax: 604-682-0787



You can help your clients:

 Understand the intake process

 Prepare for the interview

 Organize documentation

 Make sure they follow up and provide intake with 
requested information



Phone: 604-601-6210
Fax: 604-681-2719
Email: gillian.vancouver@lss.bc.ca
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Family coverage 
 
General policy 
 
To qualify for legal aid representation, an applicant must: 
 Be financially eligible, and 
 have a family law problem covered by the family coverage guidelines: 
 need an initial, or a change to the current, guardianship or parenting arrangement order if 

there is a risk of harm or violence to the client or their child or children; 
 have guardianship of a child/children who have been unlawfully held by the access 

parent/party; 
 have been permanently or repeatedly denied contact or parenting time with a child; 
 need a family law protection order or other legal assistance to protect themselves or their 

children from harm or violence; 
 need an order to prevent the other parent from permanently relocating their children out 

of the province. The threat must be real and imminent, and involve a permanent change of 
residence; 

 be a respondent in a maintenance enforcement committal proceeding 
 be eligible for coverage provided through the exception review process. 

 
Who is covered? 
 
When the legal issue involves children, an applicant must be a: 
 parent (including a same-sex parent), or 
 party to the proceeding who is a: 
 member of the children’s immediate or extended family, 
 relative or individual who has lived with the children in a parental or custodial relationship, 

or 
 member of the community who has a cultural or traditional responsibility towards the 

children (this applies to emergency referrals only). 
 
An applicant does not have to permanently reside in BC or hold Canadian citizenship to qualify for 
legal aid representation. 
 
Exception 
 
Youth under the age of 18 who are wards of the Ministry of Children and Family Development (MCFD) 
are not eligible for legal aid representation. In such cases, MCFD will arrange for counsel through the 
Ministry of Attorney General. 
 
Also, applications where the client does not have a coverable issue but has property, asset, debt, 
spousal support or other issues likely to be resolved by mediation can be sent for an exception review 
for assessment for a family mediation referral to Mediate BC. 
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CFCSA 
 
General policy 
 
To qualify for legal representation, an applicant must: 
 be financially eligible; and 
 have a CFCSA problem covered by the CFCSA coverage guidelines. 

 
An applicant must be: 
 a parent (including parents in a same-sex relationships), or 
 a party to the proceeding who is a: 
 member of the children’s immediate family, 
 relative or individual who has lived with the children in a parent or custodial relationship, or 
 member of the community who has a cultural or traditional responsibility towards the 

children. 
 
An applicant does not have to permanently reside in BC or hold Canadian citizenship to qualify for 
legal representation. 
 
Where an applicant is financially eligible and his or her children have been removed or are at risk of 
being removed, coverage is provided. 
 
An applicant is not eligible for legal aid if he or she is in the care of the Ministry of Children and Family 
Development (MCFD). In such cases, MCFD will arrange for counsel through the Ministry of Attorney 
General. 
 
Couples who are living together 
 
If a case involves a couple who are living together we can issue a single referral for one lawyer.  We 
will only issue a separate referral if there is a conflict between the two people that prevents one of the 
lawyers from representing both parties. 
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Immigration Coverage Guidelines 
 
General policy 
 
To qualify for legal aid representation, an applicant must: 
 be financially eligible, and 
 have an immigration law problem covered by the LSS immigration coverage guidelines. 

 
An applicant is covered if he or she: 
 is making a refugee claim in Canada, or 
 faces an immigration proceeding that could result in deportation from Canada to a country 

where his or her life is in danger or if he or she has other compelling reasons for not returning 
to his or her country. 

 
LSS screens immigration cases for merit to determine whether the applicant has a 
reasonable chance of being successful in his or her case. 
 
Refugee claims 
 
Referrals for refugee and protected persons claims made in Canada are issued for (in two stages): 
 Personal Information Form (PIF) preparation, and 
 representation at refugee hearings. 

 
Other immigration cases 
 
The following types of cases will be referred to the LSS Judicial Appeals Section at the Vancouver 
Regional Centre. The Judicial Appeals Section screens these cases for merit and issues referrals if they 
determine that the applicant has a reasonable chance of being successful in his or her case. 
 an appeal of a refugee claim refusal to the Refugee Appeal Division 
 admissibility hearings before the Immigration and Refugee Board Adjudication Division 
 judicial Review applications to the Federal Court of Canada, and appeals to the Federal Court 

of Appeal or the Supreme Court of Canada to review an order of the Immigration and Refugee 
Board or an immigration officer 

 applications to stay a removal from Canada made to the Federal Court of Canada 
 applications to reopen or reinstate proceedings before the Immigration and Refugee Board 
 permanent resident (landed immigrant) deportation appeals to the Immigration Appeal 

Division (IAD) of the Immigration and Refugee Board 
 Pre-Removal Risk Assessment (PPRA) submissions to Citizenship and Immigration Canada 
 Humanitarian and Compassionate (H&C) submissions to Citizenship and Immigration Canada 
 applications by people detained by immigration who cannot access duty counsel 

 
  

http://ipp.lss.bc.ca/Financial_eligibility_general.htm
http://ipp.lss.bc.ca/Immigration__refugee_claims.htm
http://ipp.lss.bc.ca/Immigration__Refugee_and_protected_persons_claims.htm
http://ipp.lss.bc.ca/Immigration__PIF.htm
http://ipp.lss.bc.ca/Immigration__Refugee_hearings.htm
http://ipp.lss.bc.ca/Immigration__Admissibility_hearings.htm
http://ipp.lss.bc.ca/Immigration__Judicial_review_applications.htm
http://ipp.lss.bc.ca/Immigration__Stay_of_removal.htm
http://ipp.lss.bc.ca/Immigration__Reopening_of_immigration_hearings.htm
http://ipp.lss.bc.ca/Immigration__Appeals_to_Immigration_Appeals_Division.htm
http://ipp.lss.bc.ca/Immigration__Appeals_to_Immigration_Appeals_Division.htm
http://ipp.lss.bc.ca/Immigration__Pre-Removal_Risk_Assessment.htm
http://ipp.lss.bc.ca/Immigration__Humanitarian_and_Compassionate_applications.htm
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Criminal Coverage Guidelines 
 
General policy 
 
To qualify for legal representation, an applicant must: 
 be financially eligible, except for specified exceptions, and 
 have a criminal law problem covered by the criminal coverage guidelines. 

 
An applicant is covered if he or she: 
 faces a criminal proceeding, 
 is charged with a criminal offence, and 
 if convicted, faces a risk of jail (includes house arrest). 

  
An applicant does not have to permanently reside in BC or hold Canadian citizenship to qualify for 
legal representation. 
 

Additional grounds for coverage 
 
Less serious summary offences may be covered for adult applicants in very limited circumstances.   
 
An applicant who does not necessarily face a risk of jail may be covered if he or she: 
 faces a loss of livelihood upon conviction, 
 has a mental or physical disability, or 
 faces immigration complications that may result in deportation. 

 
Aboriginal hunting and fishing rights 
 
An applicant is covered if: 
 they are Aboriginal, and 
 the alleged offence: 
 occurred in a geographic area the applicant claims is his or her traditional territory, 

or 
 involves a traditional right; 
OR 
 occurred outside the applicant’s traditional territory, but involves the exercise of an 

existing Aboriginal right extended to the individual by: 
 a traditional Aboriginal law or custom, 
 a band bylaw, or 
 Aboriginal government legislation. 

 The applicant does not have to face a risk of jail if convicted. 
 
  

http://ipp.lss.bc.ca/Financial_eligibility_general.htm
http://ipp.lss.bc.ca/Risk_of_jail.htm
http://ipp.lss.bc.ca/Criminal_Category_I_offences.htm
http://ipp.lss.bc.ca/Loss_of_livelihood.htm
http://ipp.lss.bc.ca/Mental_or_physical_disability.htm
http://ipp.lss.bc.ca/Immigration_complications.htm
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Youths 
 
Anyone under the age of 18 who is not a ward of the Ministry of Children and Family 
Development is covered for all Criminal Code and other charges under federal legislation 
(such as drug charges). They do not have to be financially eligible or meet LSS criminal 
coverage guidelines. 
 
Youths under age 18 charged with provincial offences, such as motor vehicle offences, must 
be financially eligible and the case must meet criminal coverage guidelines. 
 
Over age 18, facing Youth Criminal Justice Act charges 
 
Applicants over the age of 18 who face Youth Criminal Justice Act charges are covered until 
the end of the case. 
 
Exception 
 
Youth under the age of 18 who are wards of the Ministry of Children and Family Development (MCFD) 
are not eligible for legal aid representation. In such cases, MCFD will arrange for counsel through the 
Ministry of Attorney General. 
  

http://la.lss.local/ipp/Criminal_coverage.htm
http://la.lss.local/ipp/Criminal_coverage.htm
http://la.lss.local/ipp/Financial_eligibility_general.htm
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Justice Innovation and Transformation Initiatives 
(JITI) Pilots 
 
Family Mediation Referral 
 
A client that may qualify for mediation if they are financially eligible for representation and have a 
property, debt, asset, spousal support or other non-coverable issue likely to be resolved by mediation. 
 
On a mediation referral, clients receive up to 6 hours of mediation through Mediate BC. This includes 
pre-mediation meetings and screening. 
 
Services may include drafting of a mediation agreement if a lawyer conducts the mediation. If not, the 
mediator may draft a Memorandum of Understanding (MOU). 
 
Clients can also receive summary legal advice from family duty counsel/advice lawyers or Family 
LawLINE prior to mediation as well as after mediation on the agreement reached. 
 
Expanded Family LawLINE 
 
The expanded Family LawLINE is piloting the following service enhancements: 
 Up to six hours of service per legal matter (increased from three hours of service) 
 Appointments so that one lawyer and client can work together throughout 
 Help with preparing documents for court or other legal processes 
 Legal coaching to help clients represent themselves in court 

 
These services are in addition to the regular Family LawLINE services (brief next-step advice on court 
processes and options for resolving legal issues outside of court, and referrals to online resources and 
other agencies). 
 
Expanded Family Duty Counsel (Victoria) 
 
Expanded family duty counsel at the Victoria Justice Access Centre (JAC) is modelled on the expanded 
family duty counsel program in Vancouver. 
 
Expanded family duty counsel will provide up to six hours of service per legal matter (increased from 
three); set appointments so that clients can work with the same lawyer throughout their legal matter, 
and introduce legal coaching to help clients represent themselves in court. 
 
These services are in addition to regular family duty counsel services (information and advice on 
family law issues, court processes, and options for resolving legal issues outside of court; help with 
document preparation and preparation for court appearances; representation in court on brief 
uncontested issues; and referrals to online resources and other agencies). 
 
  



Overview of LSS Coverage Guidelines                      

Current as of September 2015   Page 7 of 10 
 

Parents Legal Centre (Vancouver) 
 
The Parents Legal Centre (PLC), located at the Provincial Court in Vancouver (Robson Square), will 
provide advice and limited representation services to parents facing child protection issues that would 
be heard in the Vancouver Provincial Court (Robson Square), to support early, collaborative 
resolutions outside of contested hearings. 
 
The applicant must be: 
 a parent (including parents in a same-sex relationship), or 
 a party to the proceeding with whom the child resides and who stands in place of the child's 

parent or guardian 
 
The PLC will provide: 
 information and advice on options for resolving child protection issues out-of-court 
 legal advice and representation, where appropriate, at collaborative processes such as 

mediation and family case planning conferences 
 information and advice on court processes 
 legal advice and representation at uncontested hearings 
 referrals to other services, including online resources and other public agencies 

 
All eligible applicants will be referred to the PLC instead of receiving a CFCSA representation referral 
under the CFCSA Tariff. If the issues cannot be resolved collaboratively and the applicant meets 
coverage and financial eligibility guidelines for a CFCSA representation referral, LSS may appoint a 
lawyer to complete the case.  

 
Expanded Criminal Duty Counsel (Port Coquitlam) 
 
Expanded criminal duty counsel (CDC) is located at the Provincial Court in Port Coquitlam. 
Expanded CDC will provide out-of-custody duty counsel services, including summary advice and 
assistance, to accused people making initial appearances. The pilot lawyer will retain conduct of select 
non-complex cases up to the trial fix date where the applicant meets the pilot’s coverage and financial 
eligibility guidelines. The pilot lawyer will provide continuing services to try to achieve early resolution 
of cases, such as: 
 reviewing disclosure 
 having discussions with Crown Counsel 
 attending court if a guilty plea is required to resolve the case 
 expanded criminal duty counsel will not conduct bail hearings 

 
All eligible applicants will be referred to expanded CDC instead of receiving a criminal representation 
referral under the Criminal Tariff. If the case cannot be resolved before the trial fix date and the 
applicant meets coverage and financial eligibility guidelines for a criminal representation referral, LSS 
may appoint a lawyer to represent him or her at trial.  
 
The expanded CDC in Port Coquitlam will replace regular out-of-custody duty counsel at the pilot 
location.  In-custody duty counsel will continue to be done by lawyers on the criminal duty counsel 
roster. 
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Discretionary coverage  

JITI Pilots - Expanded Criminal Duty Counsel and Parents 
Legal Centre 

If an applicant is over the financial eligibility guidelines, by approximately $1000 on monthly income 
or $1000 on assets, the file can be sent to the pilot lawyer.  The pilot lawyer considers the nature of 
the charges or issues, the complexity, seriousness, and duration of the case, and the applicant's ability 
and financial capacity (e.g., ability to access disposable assets) to retain a lawyer privately or 
otherwise represent him or herself. 

Criminal cases 

If an applicant is only marginally over the financial eligibility guidelines, by approximately $100 – $200 
on income or $500 on assets, and the matter is a serious and complex case that would likely result in 
a successful Rowbotham order, the intake worker can send it for a discretionary coverage assessment. 

Family, CFCSA, immigration, and appeal cases 

If an applicant is only marginally over the financial eligibility guidelines, by approximately $100 – $200 
on income or $500 on assets, and the matter is serious, the intake worker can send it for a 
discretionary coverage assessment. 
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Exception review guidelines 
 
Exception review merit considerations 
 
The decision to approve a case on exception review is a discretionary decision made by the Provincial 
Supervisor, Legal Aid Applications, and is based on established guidelines, a merit test, and available 
budget.  

 
Family cases 
 
An application dealing with a matter under the Family Law Act can be sent for an exception review if: 

 the applicant has recently been denied extended family services (within the past year); 
 the applicant has received prior contracts in relation to the same children or parties; 
 the emergency services referral policy is unduly harsh in the particular circumstances of an 

applicant's case or the circumstances are unusual and complex; 
 the applicant has a mental or physical disability and is unable to represent him or herself 

(there must be a significant barrier that will create an injustice if the applicant is not 
represented); 

 a significant injustice can only be avoided by appointing counsel; or 
 the applicant is so traumatized by past abuse that he/she is unable to represent him/herself. 

 
Criminal cases 
 
If a policy is unduly harsh in the particular circumstances of an applicant's case or the circumstances 
are unusual and complex. 
 
If an applicant has been charged with spousal assault (summary or indictable offence) where: 
 there is no risk of jail if convicted, 
AND 
 he or she has a referral for a family or CFCSA issue that might be negatively affected by the 

spousal assault charge, 
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Denial of Legal Aid 
 
If a client is denied legal aid they can request a review of the decision.  They must submit a written 
request within 30 days of the date of the decision.  They should state why they disagree with the 
refusal and explain why they believe they should get legal aid.  They also need to include any 
supporting documents that support their request. 
 
The request for review can be sent to: 
 
 Provincial Supervisor, Legal Aid Applications 
 Vancouver Regional Centre 
 400 – 510 Burrard Street 
 Vancouver, BC 

V6C 3A8  
 Fax: 604-682-0787 
 



Patricia Lim, 604-601-6007 
patricia.lim@lss.bc.ca



 Publications - free
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LSS on social media



PLEI websites from LSS
1. Family Law Website
2. MyLawBC (launching early 2016)
3. Aboriginal Legal Aid in BC



http://www.familylaw.lss.bc.ca/
http://www.familylaw.lss.bc.ca/




Separation Agreement self-help guide

http://www.familylaw.lss.bc.ca/guides/separation/introClauses.php


New! Step-by-step help for people with family law issues 
representing themselves in Supreme Court

• step-by-step guides, 
• fact sheets, and 
• videos

http://www.familylaw.lss.bc.ca/guides/supreme/index.php


Stage 1: Before you schedule a trial



Stage 2: Prepare for your trial



Stage 3: At your trial and after



Step-by-step help for people with family law issues 
representing themselves in Supreme Court



 Divorce & separation
 Family violence
 Wills & Estates
 Foreclosure

http://devblog.mylawbc.com/
http://devblog.mylawbc.com/


 Guided pathways
 Action plan to solve legal 

problems
 Family negotiation 

platform



End point: Gives tools, 
information, resources who 

can help, and next steps.



Dialogue Tool: Users decide 
together on different sections 

of a separation plan.



Publications page: 
New search and filter 
functions



MyLawBC Blog
devblog.mylawbc.com

Subscribe

http://devblog.mylawbc.com/2015/02/25/mylawbc-frequently-asked-questions-part-1/


http://aboriginal.legalaid.bc.ca/
http://aboriginal.legalaid.bc.ca/










https://www.youtube.com/watch?v=-V9keG9ErP0
https://www.youtube.com/watch?v=-V9keG9ErP0


Family Homes on Reserve and 
Matrimonial Interests or Rights Act

In force December 16, 2014  

by Ardith Walkem and Halie Bruce
(Cedar and Sage Law)



Why might family law processes for 
Indigenous Peoples may be different

• Location of property (on reserve)
• Indian status of one or more parties
• Treaty (lands or laws)
• Need to account for Indigenous heritage of 

children
• Indigenous Laws



Prior to the Act:

• Indigenous laws regarding matrimonial 
property were not recognized. 

• Provincial laws regarding matrimonial 
property did not apply on reserve.  

• Exclusion intended to preserve a land base for 
the use and benefit of Indigenous Peoples.



Result: 

• No recognized law that applied to determine 
rights to, or in, matrimonial property on 
reserve upon breakdown of a relationship, or 
rights of non-members upon death or 
relationship breakdown.

• Derickson v. Derickson
• Considerable hardship - primarily to 

Indigenous women and children. 



Family Homes on Reserves and 
Matrimonial Interests Act applies:

• In the event of a relationship breakdown or 
death of one of the partners in a marriage or 
common law relationship, 

• Where at least one of the spouses is a status 
Indian or member of a First Nation, 

• To the matrimonial home, and other real 
property interests on reserve, acquired during 
the course of (or in contemplation of) their 
relationship.



• The Act is not retroactive and does not impact 
situations where the relationship breakdown 
or death occurred before the Act.

• At least ONE of the spouses or common-law 
partners must be a First Nation member or an 
Indian in order for the Act to apply.



Under the Act, First Nations can: 

1) Pass their own matrimonial property law; or  
2) Provisional federal rules will apply.  

First Nations under the First Nations Land 
Management Act or with separate self-
government agreements may be subject to 
different rules or timelines.



Provisional Federal Rules

Apply unless or until a First Nation passes its 
own law



General

1) A spouse or common law partner will not be 
able to sell or otherwise encumber (for 
example:  mortgage) an on-reserve family 
home without the written consent of the 
other spouse;

2) One spouse cannot block the other spouse or 
from their on-reserve family home – it does 
not matter if the other spouse is not a status 
Indian or member of the First Nation;



3) Each spouse is entitled to one-half the value 
of the family home, and the value of the 
other structures and lands the couple hold 
on reserve lands;

4) After death, the surviving spouse (even with 
no interest in the property, and if not a 
member of the First Nation) may stay for up 
to 180 days in the matrimonial home; 



5) The Act requires that certain cultural factors be 
considered in making decisions (aside from in EPOs or 
where a confidentiality order exists):
a. “[C]ultural, social and legal context” of the First 

Nation – essentially the collective impact on the 
reserve community of the order being granted over 
the long term;

b. Interests of child members of First Nations to 
maintain their connection to their First Nation; and

c. Interests of other persons with a right in the home or 
who live in a home, including elderly or disabled 
residents.

There is no mechanism or resources to ensure that these 
interests are brought before the Courts.



Emergency Protection Order (EPO)

An Emergency Protection Order (EPO) allows a 
court to order the exclusive occupation of the 
family home for up to 90 days (time can be 
extended) to either spouse, whether or not 
they are a member of the First Nation.  
• A party can make an application for an EPO, 

without other spouse knowing or making 
submissions. 



Emergency Protection Order (EPO) 
can:

1) Grant the applicant exclusive occupation and 
access to the home

2) Require spouse and others specified to vacate at 
a time the judge orders, and prohibiting re-entry

3) Give instructions for a Peace Officer to remove a 
person and keep the person away from the 
home

4) Any other necessary provisions to protect the 
family at risk 



In deciding whether to grant an EPO, 
the judge should consider:

• History and nature of family violence, and risk of immediate danger;
• Best interests of any children involved (including their right to 

maintain their connection to the First Nation that they are part of);
• Interests of any elderly or disabled persons who reside in the family 

home, or others who have an interest in the home;
• Period of residence on the reserve; and
• Exceptional circumstances that require removing a person other 

than the applicant's spouse.
Any person named in the EPO can appeal.  An order can extend 
beyond the initial 90-day period.  The Court decides confidentiality 
issues and whether the information on which the order was granted 
will be made public.



Generally – BC Supreme Court Jurisdiction

• Justices of the Peace or designated judges of the 
provincial court sometimes (EPO) under the Act

• Reference to having matters referred to Provincial 
court – BC has said it will not appoint provincial 
judges to do the review

• Currently for emergencies:  EOO; s. 183 FLA 
Protection Order (uncertain – reserve)



Exclusive Occupation Order (EOO)

A court can make an exclusive occupation order (EOO) for the 
family home to one spouse upon the death of a spouse or 
breakdown of a relationship. 
An EOO could:
 Require a spouse and other persons to vacate the matrimonial 

home; 
 order a spouse to make payments to the other spouse toward the 

cost of accommodation; 
 require one spouse to preserve the condition of the home (or 

contribute toward repairs and maintenance); or, 
 order a spouse to make payment of all or part of the repair and 

maintenance of the home. 



• A court order to allow exclusive occupation of the 
family home for up to 90 days to either spouse, 
without regard to whether or not they are a 
member of the First Nation

• A party can make ex-parte applications about the 
matrimonial home (ie, without other spouse 
knowing or making submissions)

• Who can issue such an order:  BC Supreme Court, 
Appeals to BCCA. While an EOO does not 
transfer title it does transfer rights that are very 
close to title: the rights to occupy - potentially 
for a lifetime – homes on reserve. 



Exclusive Occupation Order:

A court can order exclusive occupation of, and 
access to the family home to one spouse.
When can this judge make such an order?
• Death of a spouse [An Exclusive Occupation 

Order does NOT change who holds an interest or 
right in the home or prevent an 
Executor/Administrator from transferring this 
interest.]

• Break-up of a conjugal relationship
• For removal of disruptive person(s) 



What does the judge consider in 
deciding to grant an EOO?

• Best interests of any children involved
• Terms of any agreement between the spouses
• Terms of any wills
• Medical condition of the survivor
• Financial situation and/or medical issues of spouses
• Any existing orders made on the matter
• History of any family violence or psychological abuse
• Any exceptional circumstances 
• Collective interests of the First Nation (it is not clear how this will get before the 

Court in every instance though a First Nation has a right to be notified of the 
proceeding)

• Interests of other persons with a right in the home or who live in the home, 
including elderly or disabled occupants (again it is not clear how this information 
will get before the Court in each instance)



An Exclusive Occupation Order 
could:

1) Require spouse and others specified to 
vacate at a time the judge orders, and 
prohibiting re-entry

2) Preserve the condition of the home
3) Make payments to the other spouse toward 

the cost of other accommodation
4) Payment of all or part of the repair and 

maintenance of the home 



Revoking an Exclusive Occupation 
Order:

On Application an EOO can be revoked or varied, 
only if there are changes in circumstances, and 
the other party must be given notice of the 
application. 



Exclusive Occupation Order could 
include:

• Conditions to preserving the condition of the 
home; 

• Requiring someone to vacate the home and 
not re-enter it;

• Having a Peace Officer deliver notice to 
certain persons; or

• Having the executor of the will or the 
administrator of the estate pay for repairs and 
maintenance. 



Notice to First Nation Council
• For any order other than an EPO, or order where a Court has 

granted a Confidentiality Order, an applicant must send a copy to 
the First Nation.  

• The Court must allow the First Nation to make representation at the 
hearing about the cultural, social and legal context surrounding the 
application and to present the community's views about whether 
the order should be made.

• There is no direction in the Act for how these submissions must be 
considered or weighed in decision making

• If the First Nation does not appear, there is no process or factors set 
out for how the Court must consider the collective interests of the 
First Nation. 



Notice to First Nation Council required:

• No notice:  where there is an Emergency 
Protection Order or there is a Confidentiality 
Order  [Section 19:  The Court will weigh the 
balance between making the information 
public and the need to protect affected 
parties, especially children.]

• The successful applicant must send a copy of 
the Court Order to the First Nation Council 



Division of Value on Breakdown:

• Each spouse is entitled to one half of the value of 
the family home; and, the evaluation of other 
structures and lands they hold on reserve, 
considering the appreciation in value during the 
time of the relationship, and the difference in 
payments each made for 
maintenance/improvements.  

• Assessed according to what a buyer would 
reasonably pay minus debts/liabilities or any 
agreement between the parties.



Division of Value – Relationship 
Breakdown

Courts may make changes…
…if it is considered unconscionable, given:

1) needs of caring for children
2) the debts or liabilities of each spouse
3) a significant change in value of the 

interests
4) other pertinent factors



Division of Value – Relationship 
Breakdown

Can the Order be revoked?
On Application it can be revoked or varied...

• ... only if there are changes in 
circumstances, and

• ... the other party must be given notice 



Division of Value – Death of a Spouse

Surviving First Nation member spouse is entitled, 
on application, to:
• 1⁄2 of the value of the interest of the deceased in 

the family home, plus
• 1⁄2 of the value of the interest of the deceased in 

the land on which the family home is situated, 
plus

• Amount = 1⁄2 of the value of interest of the 
deceased of other on-reserve structures and 
lands 



Division of Value – Death of a Spouse

Surviving non-First Nation member spouse is 
entitled, on application, to:
• 1⁄2 of the value of the interest of the deceased in 

the family home, plus
• Amount = 1⁄2 of the value of interest of the 

deceased of other on-reserve structures (NOT 
land), plus

• The greater of: 1⁄2 appreciation, or, the 
difference between survivor payments minus 
debts 



Division of Value – Death of a Spouse

Can the amounts be changed?
On application by the survivor, the Court may 
vary the amount owed if it is considered 
unconscionable

• ... given the needs of caring for children, 
and

• ... if the spouses had previously resolved 
the consequences of a breakdown 



Division of Value – Death of a Spouse

If survivor makes an application within 10 months of 
the death of the spouse…
The court may make changes with respect to…
• The amount payable to the survivor
• The method of payment (lump sum, installments)
• If the survivor is an FN member, the transfer of any interests 

or rights in any structure or land situated on the reserve
• Extension of the 10-month period due to special 

circumstances
• Permitting the executor of a will to vary the terms under the 

will to allow for the amounts due to be paid to the survivor
• Ensuring that proper notice is given



Centre of Excellence for Matrimonial Real 
Property at www.coemrp.ca (forms, 
information)

http://www.coemrp.ca/


First Nation Law-Making



First Nations can pass their own laws in this 
area
• Required support:  25% of members 

must participate in the vote, and 
majority of those who vote must approve



• No need for federal approval (though 
they are subject to Charter scrutiny)

• The Attorney General of the Province 
must be notified when a First Nation 
intends to pass a matrimonial property 
law



Significant Areas of Concern



1) Access to justice (to lawyers, to courts) is a 
significant issue for Indigenous Peoples.  
• The Act moves more decisions to the court 

process.  
• Without legal representation, and without 

access to courts, peoples’ rights may be 
seriously impacted or denied.   

• Forms require parties to say that they give 
their “full and informed consent” .

• Decisions may be made with one party being 
self-represented or not appearing at all.



2) A considerable amount of decision-making has 
been granted to Courts that have traditionally 
not considered matters related to interests on, 
or in, reserve lands.  
• Courts may not be aware of the regime that 

surrounds reserve lands, or of the 
importance of reserve lands to First Nations 
as collective bodies.  Counsel for parties (if 
they can afford lawyers) may be unable to 
put this information before the Court.  



3) The Act could create real hardship within First 
Nation communities.  For any order other than 
an EPO, or where a Court has granted a 
Confidentiality Order, an applicant must send a 
copy to the First Nation.  
• The First Nation Council can make 

submissions about the cultural, social and 
legal context surrounding the application and 
to present the community’s views about 
whether the order should be made.  



4) Court orders will impact reserve 
communities, and First Nations will be asked 
to implement orders under the Act, without 
any additional resources to be able to do this. 



5) In the Provisional Rules, there is no 
recognition of Indigenous laws or ways of 
resolving problems, and no options to 
explore alternative dispute resolution that 
might result in greater community 
involvement and solutions with a greater 
chance of holding over time.



6) Complexities of housing situations 
on reserve:

The “matrimonial home” of a couple whose relationship has 
broken down, might simultaneously be the home of an aging 
grandparent; an unemployed aunt; or, a barely-adult teenager 
starting their own family.  Decisions made under the Act have 
the potential to consider only the interests of one couple, and 
not others who live within the home.

Different reserves have very complex systems of land ownership. 
Some interests are held under Certificate of Possession, some 
are held under custom, there are combinations of these 
interests; many people live in social housing which is owned and 
maintained by the First Nation. 



For example:

A couple may live in a house but have no right to 
the house itself (for example, band owned social 
housing, or a home that they are borrowing from a 
family member).  An EPO could grant temporary 
occupation of social housing on reserve to a non-
member.  The First Nation might be in a position of 
having to maintain the home, but have no way of 
forcing the occupant to pay rent, or, the EPO might 
displace others on a housing waiting list who have 
the next right of occupation.



7) An EOO could include provisions that require 
that a spouse maintain directly (or pay to 
maintain) the family home. A person may not 
have the resources to be able to maintain a 
family home.  That person – due to poverty 
and lack of resources – would then be in 
violation of a court order.  A band may 
ordinarily maintain the home, but not want 
to dedicate scarce resources to non-
members. 



8) An EOO could operate to remove a person 
(either a spouse involved in a relationship 
breakdown or a third party family member 
who lives in the home that then becomes 
subject to a matrimonial property court 
order) from a home on their First Nation, 
with no alternative accommodation available 
on reserve. 



First Nation Councils asked to enforce 
orders?

• Councils may be asked to enforce orders – if they 
do not enforce, the party who has the order can 
go to court and seek to have a monetary payment 
made instead by the party against whom the 
order was made

• Penalties include fines and prison



Will Provincial law apply?

• Provincial laws can be used to determine how to 
divide the overall value of all matrimonial 
property (house, cash, cars, etc.)

• Either spouse can ask a court to determine their 
share of the  matrimonial property

• Court can order one spouse or common-law 
partner to pay the other a sum of money to make 
an equal division of the matrimonial property
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