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35 Legal Aid Offices 
Abbotsford   Kelowna     Quesnel 
Burns Lake    Langley     Richmond 
Campbell River  Nanaimo     Salmon Arm 
Chilliwack    Nelson      Smithers 
Courtenay    New Westminster   Surrey 
Cranbrook    North Vancouver   Terrace 
Dawson Creek   Penticton     Vancouver 
Duncan    Port Alberni    Vanderhoof 
Fort St. James   Port Coquitlam   Vernon 
Fort St. John   Port Hardy     Victoria 
Hazelton    Prince George    Williams Lake 
Kamloops    Prince Rupert 



 

How many… 
 
 

          Community 
Partners? 



100 Mile House North Vancouver 

Abbotsford Old Massett 

Bella Coola Penticton 

Boston Bar Powell River 

Burns Lake Prince George 

Canim Lake Seabird Island 

Chilliwack Sechelt 

Hazelton  Skidegate 

Keremeos Trail  

Maple Ridge Merritt   

Nelson  Vernon 

   
  
   
   

Community Partner Locations 











Audience & accessibility 



Family law publications 

Level 1 

Level 2 

Level 3 



Family violence 
Level 1 Level 2 



Child protection and Aboriginal 
Level 1 Level 2 Level 3 



Criminal Publications & Aboriginal 
Level 1 Level 2   



Civil publications 
Level 2 



Keeping up 





 



• Insert slide on mobile accs 



Image courtesy of  The Healthy Aboriginal Network 



Thank You 
 

John Simpson 
Manager Community and Publishing Services 

john.simpson@lss.bc.ca | 604.601.6099 

October 2013 



February 12, 2014 
Gillian Bennewith 
Reciprocal Coordinator, Intake Vancouver 
Tel: 604-601-6210 
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1. Call the LSS Provincial Call Centre:  

• Vancouver: 604-408-2172 or  
• North America: Toll free 1-866-577-2525  
• Hours: 9:00-4:00 on week days (Wednesdays 

9:00-2:30) 
 
2. Visit one of our Legal Aid offices  
    (contact information available on our website  
     www.legalaid.bc.ca)  

2 

http://www.legalaid.bc.ca/
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Child 
Protection 

Family Law 

Refugee 

Criminal Law 



How does a person qualify for legal aid?  
 
The following two criteria must be met: 
 

1. The legal problem must be an issue covered by LSS 
 
     AND 

 
2. An Applicant must qualify financially according to the LSS 

guidelines 
 
      

4 



Criminal applications: 
 

• Serious charges and a likelihood of jail 
• Serious physical or mental disability barrier(s) 
• Immigration complications as a result of the 

charges that may result in deportation 
 

 
5 



6 



7 

Child Protection 
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9 



 Household Size   Monthly Net Income  
  1    $1,480 
  2    $2,070  
  3    $2,670 
  4    $3,260 
  5    $3,850 
  6    $4,450          
         7 or more   $5,040 
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 Household Size         Exemption 
  1     $2,000 
  2     $4,000 
  3     $4,500 
  4     $5,000 
  5     $5,500 
  6      $6,000 
  7 or more     $6,000 
   

11 



 
 If a client is refused legal aid, they have the right to 

appeal the decision:  
 

o Appeals must be submitted in writing. 
 

o The client should note the reason(s) for disagreeing with the refusal. 
 

o The client should include any supporting documents. 
 

 

 Appeals must be submitted within 30 days of the 
refusal. Mail or fax to:  

   

  Provincial Supervisor 
 Vancouver Regional Centre 
 400 – 510 Burrard Street 
 Vancouver, BC  V6C 3A8      Fax: 604-682-0787 
 

12 



If a person does not qualify for legal aid, is low 
income, and has a family law issue in BC, they may 
be eligible for free family legal advice with a lawyer 
over the telephone. 
 
Call the Vancouver Call Centre and ask for the Law 
Line.  
 604-408-2172 (Vancouver)  
 1-866-577-2525 (Toll Free – North America) 
 Hours of Operation: Mondays to Fridays 9:30-3:00 

(Wednesdays 9:30 - 2:30) 

13 



How you can help your clients with the Legal 
Aid process: 
 Understand the intake process 
 Prepare your client for the interview 
 Help them organize their documentation 
 Make sure they follow up and provide LSS Intake 

with all requested information 
 Provide your client with public legal information, 

education, and information materials 
 
 

14 



 Legal Services Society www.legalaid.bc.ca 
 
 Family Law in BC www.familylaw.lss.bc.ca 

 
 QR mobile website link 
 
 

15 

http://www.legalaid.bc.ca/
http://www.familylaw.lss.bc.ca/


 Direct Phone:  604-601-6210 
 Reciprocal Fax: 604-601-6288 
 Intake Fax: 604-681-2719 
 Email: gillian.bennewith@lss.bc.ca 
  

16 
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Residential Tenancy Law in 
British Columbia 

Legal information 
on rights and 
responsibilities 
for tenants and 
landlords 



Tenant Resource & Advisory Centre 
• TRAC provides free legal 

information for tenants living in 
British Columbia. 
o Legal Education Workshops + 

Advocate Training 
 In-person 
 Webinars 

o Phone Service 
 Monday-Friday (8am-4pm) 

o Website: www.tenants.bc.ca  
o Twitter and Facebook 

 
 

http://www.tenants.bc.ca/


TRAC Resources 

• Tenant Survival Guide 
• Landlord Guide 
• Tenant Info Pamphlet 
• Template Letters 
• Fact Sheets 
• Publications in multiple 
languages 

 
 

 



TRAC Contact Info 

TRAC 
• Website: www.tenants.bc.ca 
• Email: info@tenants.bc.ca 
• Telephone: 

o 604-255-0546 
o 1-800-665-1185 

 @TRAC_BC 

“TRAC Tenant Resource 
& Advisory Centre” 

http://www.tenants.bc.ca/
mailto:info@tenants.bc.ca


Residential Tenancy Branch 

• Government department in charge of 
residential tenancy law. 
o Phone service 
o Website 
o  Resources 
 forms, fact sheets, policy guidelines, videos 

o Dispute Resolution 
 

• Service BC Centres (extension of RTB). 
 



RTB Contact Info 

Residential Tenancy Branch 
• Website: www.rto.gov.bc.ca  
• Email: HSRTO@gov.bc.ca  
• Telephone:  

o 604-660-1020 
o 1-800-665-8779 

• Offices: 
o 400 – 5021 Kingsway Ave, Burnaby 
o 390 Main St. (at Hastings), 

Vancouver* 
o 518 Richards St., Vancouver* 
o 101 – 3350 Douglas St., Victoria 

• Service BC Centres 
o www.servicebc.gov.bc.ca/locations/ 

 
 

 

*Only accepts dispute resolution applications from low income tenants 

http://www.rto.gov.bc.ca/
mailto:HSRTO@gov.bc.ca
http://www.servicebc.gov.bc.ca/locations/


What is Residential Tenancy Law? 

• Residential Tenancy Act 
 

• Tenant and landlord rights and responsibilities. 
 

• Tenancy laws in BC are different than tenancy 
laws in other countries and Canadian Provinces. 
 

• Cannot avoid or contract out of the RTA. 
 



When does Residential Tenancy Law 
Apply? 

• Not everyone who rents their home is a “tenant” 
under residential tenancy law. 

• You are NOT a “tenant” if you: 
o Share a kitchen or bathroom with the OWNER of the 

property 
 For example: home stay program 

o Live in co-operative housing 
o Live in student housing provided by your school 
o Live in an emergency shelter or transitional housing 

 
 



Dispute Resolution 
• Tenant and landlord disputes (arguments). 

 

• Similar to court, but done over the phone. 
 

• Arbitrator (similar to a Judge) makes a decision.  
 

• Need evidence (not allegations): 
o Monetary Order Worksheet, photographs, receipts, 

witnesses, letters, affidavits. 
 

• $50 fee 
o Fee may be waived for low income applicants. 

 



Tenancy Agreement 

• A legal agreement 
(contract) between 
tenant and landlord. 

 
• Landlord’s  contact 

information: 
o phone number 
o Address 

 
 
 

 
 

 
 
 



Tenancy Agreement 
• Month-to-month 

or fixed-term? 
 
• How much is 

rent? 
 

• What is included 
in your rent? 
o Electricity? 
o Appliances? 
o Parking? 

 
 
 
 
 
 
 
 
 



Disclosure of Personal Information 
• Guidelines from the Office of the Information and 

Privacy Commissioner of BC: 
o A landlord should not require that tenants provide 

their Social Insurance Number (SIN) 
o A landlord should not demand a tenant's banking 

information. 
o A landlord cannot request a tenant's credit card 

information as a condition of renting a property 
o A landlord can only ask for a driver´s license as photo 

ID. 
o Requiring a criminal records check is not reasonably 

necessary. 
 
 
 
 
 



Discrimination 

• Section 10 of the BC Human Rights Code- 
Landlords can’t discriminate based on:  
 

o Race, color, ancestry, place of origin, religion, marital 
status, family status, physical or mental disability, sex, 
sexual orientation, age (if over 19), lawful source of 
income  

 



Roommates 

• Co-Tenants 
o Same tenancy agreement 
o Jointly responsible 
 

• Tenants in Common 
o Different tenancy agreements 
o Individually responsible  

 
• Both a tenant and a landlord?   



Deposits and Fees 

• Security Deposit: ½ month’s rent. 
 

• Pet Deposit: ½ month’s rent. 
 
• No application fees. 

 
• No guest fees (but be reasonable). 

 



Condition Inspection Report 

• Tenant and 
Landlord must do 
an inspection of the 
rental unit together: 
1. Move-in 
2. Move-out 

 
 
 



Quiet Enjoyment 

• Freedom from 
unreasonable 
disturbances. 
o For example: 

smoke and noise. 

 



Quiet Enjoyment 

• Freedom from 
Illegal Landlord 
Entry. 

 
• 24 hours written 

notice: 
o Date 
o Time 
o Reasonable reason  
o Between 8am and 

9pm 
 

 
 
 



Quiet Enjoyment 

• Landlord 
emergency entry 
o Necessary to 

protect life or 
property. 
 For example: 

flood, fire, water 
leak, etc. 

 
 
 

 



Quiet Enjoyment 

• Freedom from 
intimidation and 
harassment. 



Repairs 
• Landlord is generally responsible for making 

repairs to the tenant’s rental unit.  
    

 
 
 
 

Heat Plumbing 



Repairs 
Ceilings 

Bed Bugs 

Elevators  



Repairs 

• Tenant should inform landlord immediately (in 
writing) when something needs to be repaired.   
o TRAC Template Letter – Repairs 

 
• If tenant delays and the problem gets worse, they 

could be held responsible. 
 

• If a tenant breaks something, they may have to 
pay for it.  



Essential Services 
 
• A landlord must not terminate a service or 

facility that is essential to the tenant’s use of 
the rental unit. 
o For example:  heat, hot water, elevator in multi-

storey apartment. 



Rent Increases 

• Landlords can raise rent once every 12 months. 
 
• How much? 

o Check TRAC website or RTB website. 
o 2014: 2.2% 

 
• 3 months written notice on government form. 

 



Ending a Month-to-Month Tenancy 

o One FULL month written notice. 
o Give notice at the END of the month: 
 28th, 29th, 30th, 31st 

o Tenancy ends at 1pm on last day of agreement. 
 



Ending a Month-to-Month Tenancy 



Ending a Fixed-Term Tenancy 

• Breaking a lease: 
o If tenant moves out early, may owe landlord money 

 Loss of rental income 
 Liquidated Damages 

o Landlord has duty to mitigate loss 
 Show the rental unit to prospective tenants, advertise 

at a reasonable rent, etc. 
 

• What happens when the fixed-term tenancy 
ends?   Vacate clause? 
 



Ending a Fixed-Term Tenancy 

• Mutual Agreement to 
End Tenancy 

• Assignment 
• Sublet 
• RTA Section 45(3) 

o “Material Term” 

 



Returning Deposits 

1. Tenant gives forwarding address in writing 
within one year of the end of the tenancy. 
 

2. Landlord has 15 days to: 
a) return deposit to tenant; OR 
b) ask RTB for permission to keep deposit. 
 

3. If landlord does not do one of those two things, 
tenant can apply to the RTB for double the 
deposit. 

 



Eviction 

• A landlord can give a 
tenant an eviction 
notice (also known as 
a Notice to End 
Tenancy) when they 
want the tenant to 
move out. 

 
• There are different 

types of evictions. 
 
 

 
 



Eviction – 10 Day Notice for  
Non-Payment of Rent 

• A landlord 
can give this 
notice the 
day after rent 
is due if the 
tenant did 
not pay the 
full rent. 

 
 



Eviction – 10 Day Notice for  
Non-Payment of Rent 

• The tenant has 5 days to pay the rent and 
cancel the notice.  

o Not allowed to do this every month. 
 

• If tenant does not pay within 5 days, must 
move out by the 10th day. 
 



Eviction – One Month Notice for Cause 
• Unreasonable disturbance. 
• Too many occupants.  
• Illegal activity . 
• Reasonable noise is okay. 

o For example: children playing during the day. 
 
 
 



Eviction – Two Month Notice for 
Landlord Use of Property 

• A tenant may get this 
notice if the landlord or 
their close family decide 
to move in. 

• “Close family”= 
• Landlord’s spouse 
• Parents or children of the 

landlord or the landlord’s 
spouse 

 



Eviction – Two Month Notice for 
Landlord Use of Property 

• Demolition  
• Conversion  
• Extensive 

renovations  
 



Eviction – Two Month Notice for 
Landlord Use of Property 

• If a tenant receives a Two Month Notice for 
Landlord Use of Property, they get 
compensated for one month of rent. 
 

• For example: they can live there free for one 
month. 



Disputing an Eviction Notice 

• If a tenant does not think they deserve to be 
evicted, they can dispute the eviction notice. 
o 10 Day Notice = 5 days to dispute 
o One Month Notice = 10 days to dispute 
o Two Month Notice = 15 days to dispute 

 
• If they have evidence that they were not given a 

two month notice for landlord’s use of property 
in “good faith” they can apply for compensation. 
o 2 months’ rent 

 



Illegal Eviction 

• A Landlord may try to illegally remove a 
tenant from their rental unit. 
 

• In order to legally remove a tenant, a landlord 
must obtain: 
o RTB Order of Possession 
o Supreme Court Writ of Possession 
o Services of a Court Bailiff 



Summary 
• Communication with landlord should be in 

writing. 
o TRAC has template letters. 
o Letters are better than emails and text messages. 

 
• Always remember to think about evidence. 

o photographs, get witnesses, keep receipts. 
 

• Contact TRAC or the RTB for help!  



Questions? 
  
 

 



WELFARE 
(Income 
Assistance) 
Overview and  
Recent Updates 



Regular Income Assistance 
 $375 Shelter Allowance 
 $235 Support Allowance 
 For a total of $610 per month 
 $200 earning exemption 
 To qualify for Regular Income Assistance  

you must: 
 Be 19 years or older 
 Live in BC 
 Meet Citizenship Requirements* 
 



Other Requirements 
 

 Meet Income/Asset test*(i.e. savings, 
vehicles) 

 Meet 2 year independence * 
 Meet Work Search Requirements* 

 5 week for first time applicants 
 3 week for returning applicants 
 



Hardship Assistance 
 19 years or older 
 Live in BC 
 Citizenship Requirements met 
 Meet at least one of the following 

categories: 
 Sponsorship breakdown 
 Waiting on Identification Documents 
 Waiting on Money from another source (i.e. 

Employment Insurance)  
 



 On Strike/Lock Out 
 Do not meet income/asset test and have 

a dependent child to support, but can’t 
access monies to pay for shelter/support 

 



Ineligible for Income 
Assistance 

 Full Time Students 
 Don’t meet Citizenship Requirements 
 On Strike/Lock out (Though may be 

eligible for hardship assistance) 
 Quit Job or was Fired* 
 Outstanding Warrant 
 Welfare Fraud Conviction (Ban for Life) 
 

 



Persons with Persistent Multiple 
Barriers to Employment (PPMB) 
 Have been in receipt of Income Assistance for 

12 out of the last 15 months 
 Scores at least 15 on the Employability Screen 
 Has a medical condition (not addictions) that  

a medical practitioner states has continued 
for one year and is likely to continue for 2 
years or more 

 In the opinion of the Minister has a medical 
condition that precludes them from 
searching, accepting and continuing in  
employment 
 
 



Approval of PPMB 
 

 Client receives $47.92 more a month 
 Has a $500 earning exemption per month 
 Some Medical Benefits 

 



 
 

Persons with Disabilities (PWD) 
 

 18 years or older (Can apply at 17, but won’t 
receive until 18 if approved) 

 A medical practitioner confirms: 
  that you have either a severe physical or 

mental condition 
  that your medical condition(s) is likely to last for 

2 years or more from today 
 That restricts your ability to perform your Daily 

Living Activities without the assistance of 
another person, assistive device or assistive 
animal 

 



Approval of PWD 
 $292.42 more per month 
 $800 earning exemption 
 Dental Coverage ($1000 over a 2 year 

period) 
 Medical Benefits 



PWD: Other Benefits 
 Clients who get accepted for PWD benefits MAY 

be eligible for: 
 Diet Allowances 
 Monthly Nutritional Supplement 
 Disposable medical/surgical supplies 
 Extra chiropractic, massage therapy, 

physiotherapy and podiatry visits (not including 
user fees) 

 Medical equipment and devices 
 Medical Transportation 
 Transportation allowance 
 Special Transportation Subsidy 



Other MSDSI benefits  
 Moving costs/security deposits 
 Supplements 

 Crisis (Food, Clothing, hydro/gas 
disconnection, shelter, bed) 

 School Start up 
 Natal 
 Special Transportation subsidy 
 Moving Costs 
 



 Security Deposits 
 Christmas Supplement 
 Guide Animal Supplement 
 Job Supplement 
 



Recent Changes to Welfare 
 Earning exemption increases 

 For Regular recipients from $0 to $200 per 
month 

 For PWD recipients from $500 to $800 per 
month 
 

 No more 24 month time limit for being on 
Welfare 



 School start up supplement increase 
 Ages 5-11 from $84 to $100 
 Ages 12- over from $116 to $175 

 Income Tax returns exempt, though it is now 
mandatory to complete income taxes 

 Some WCB payments exempt(Temporary 
Wage loss) 

 Coverage restored for some medical 
devices/needs   

 Vehicle Asset Limits from $5000 to $10,000 
 Asset Limits Increase 

 PWD (single person) from $3000 to $5000 
 Regular Welfare (Single person) from $1500 to 

$2000 
 
 



 More Assistance for teenage parents 
living at home. 

 Dental benefits for children on Hardship 
Assistance 

 BC Family Bonus Top-up Supplement 
increased 
 
 
 



Resources 
Your Welfare Rights: A Guide to BC 
Employment and Assistance (Legal Services 
Society) 
http://resources.lss.bc.ca/pdfs/pubs/Your-
Welfare-Rights-eng.pdf 
 
BC Coalition for Persons with Disabilities 
http://www.bccpd.bc.ca/ 
 

http://resources.lss.bc.ca/pdfs/pubs/Your-Welfare-Rights-eng.pdf
http://resources.lss.bc.ca/pdfs/pubs/Your-Welfare-Rights-eng.pdf
http://www.bccpd.bc.ca/
http://www.bccpd.bc.ca/
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IMPROVING LEGAL SERVICES  

 

Trish Kumpf Lynn McBride 
Manager of Aboriginal Services Community Engagement Coordinator 
 
 January 2014 



 

4.5% OF BC’S POPULATION 

ABORIGINAL PEOPLES  



 

RACIAL DISCRIMINATION IN 
GOVERNMENT POLICIES & 
PRACTICES 

 

INDIAN RESIDENTIAL 
SCHOOL GENERATIONAL 
IMPACT 

 

ABORIGINAL CHILD   
APPREHENSION 

 

ILLITERACY 
 

POVERTY 
 

FASD 
 

SEXUAL ABUSE 

LEGACY OF COLONIALIST  HISTORY 

Presenter
Presentation Notes
The legacy of colonialist history in BC and Canada has really impacted Aboriginal people, and it is particularly reflected in the areas of child protection and the criminal justice system.  
Aboriginal people are over-represented in those areas, and it goes back to the impact of colonialism.

Factors to consider for colonization
Dislocation:  Marginalization of Aboriginal peoples on Reserves from traditional land
Relocation of Aboriginal communities by government (for Hydro projects, for example)
Criminalization of spiritual practices
Restrictions to fundamental rights, such as voting rights, mobility, rights to free speech i.e prohibited from pursing land claims
Loss of status to women who married men without status; the loss of status of women resulted in women losing rights to reside on-reserve 
Residential school
History of foster care – “60’s scoop” and foster care

All of these factors have ongoing impacts for Aboriginal peoples, and contribute to the barriers they face in accessing legal services.

These are unique circumstances reflected in the prison population and children in care.
Flows from the repression of language and culture and the inter-generational impact of discriminatory government policies and practices.





ABORIGINAL   PEOPLE   IN   PRISONS  
 
 
 
 
 
 
 
 
 
 
 

 

17% community supervision* 
 
 
 

 
*A Profile of B.C. Corrections, Ministry of Public Safety and Solicitor General, 

January 2010 

 

22 % of the 
prison population 
 

Presenter
Presentation Notes

Although only 4.5% of the overall population in BC, Aboriginal peoples are over represented in prisons and in foster care/child protection system
This slide shows the over-representation in the prison population and in the population of offenders under community supervision (which is explained below)


 Annual Report of the Correction Investigator 2006 - 2007

Community Supervision: Balancing Enforcement With Treatment

A person under some form of community supervision is supervised by a probation officer, who must balance two roles: 

making sure the person is following the conditions of their probation order, conditional sentence, or bail; and

helping the person get any treatment/counselling they need.  For example, the person might need treatment/counselling for substance abuse, family/marital dysfunction, unemployment, accommodations, relationships with peers.



ABORIGINAL CHILDREN 

Over 50% of the children in care in BC are Aboriginal 

Presenter
Presentation Notes

This slide shows the over-representation of Aboriginal children in the foster care/child protection system 

From a Special Report by RCY, November 2013:

As of March 2013, more than 52 per cent – or about 4,450 out of the total of 8,106 children in care of the B.C. government – were Aboriginal.  
 

2009 statistics / report from MCFD

A 2009 report from MCFD states that it is “12.5 times more likely for an Aboriginal child to be in care than a non-Aboriginal child”
http://www.fndirectorsforum.ca/downloads/aboriginal-children-in-care-10-09.pdf


In addition:  Aboriginal peoples make up 25% - 88% of the Legal Aid client base (depending on the region of BC you look at)



Manager of Aboriginal Services 

 
 

Mandate is to improve access to justice 
for Aboriginal peoples 

 
 
 
 

 

for Legal Services Society 

Presenter
Presentation Notes
Manager of Aboriginal Services for LSS – Trish Kumpf
Phone: (604) 601-6298  (direct line)
Email:  Trish.Kumpf@lss.bc.ca  

NOTE:  her contact info is on the final slide of this PowerPoint presentation.




 
  
 

 
 FIRST NATIONS (INDIAN) 

 

 STATUS  
 

 NON-STATUS  
 

 ON & OFF RESERVE 
 

 MÉTIS 
 

 INUIT 
 

“ABORIGINAL”  
defined inclusively 

Presenter
Presentation Notes
Aboriginal is defined inclusively (review bullet points on this slide)



 ABORIGINAL  LEGAL  SERVICES 

 
 PUBLICATIONS 

 

 ABORIGINAL COMMUNITY 
LEGAL WORKER (ACLW) 
 

 EXPANDED DUTY COUNSEL 
 

 GLADUE INITIATIVE 
 

Presenter
Presentation Notes
ACLW’s, Expanded Duty Counsel and the Gladue Initiative are all Pilot Projects: not yet core programs of LSS

Publications – use plain language and are Aboriginal specific (see next slide for more on publications)

Subsequent slides talk about the other Aboriginal legal services offered by LSS



Presenter
Presentation Notes
On the Web:
Aboriginal section of our website
Relatively new section of the LSS website specifically for Aboriginal people and their legal issues
This screen shot shows the Aboriginal publications page 
There are many other pages as well (reference left side bar), providing information about rights, legal issues including Gladue, and who can help 

NOTE:  As of Fall 2013, the entire Aboriginal section of the website is being extensively revised and expanded – it will look different than this in future, but for now, this is what you will see when you go to our Aboriginal publications page.




ABORIGINAL CHILD PROTECTION 
PUBLICATIONS 

 

 Aboriginal 
Child 
Protection 
poster 
 

 1-Page  Fact 
Sheets 
 

 Right to 
Counsel  Cards 
 

 Mediation 
 

Presenter
Presentation Notes
Poster shown on this slide:
Aboriginal Child Protection Process: Information for Aboriginal Parents and Communities (flow chart/poster): sets out the Aboriginal child protection process and provides information about rights and options. 

Another online resource:
Family Law in British Columbia website: Your community — Aboriginal people


Right to Counsel Cards, aka wallet cards (see below)

Your Right to Get a Lawyer (Aboriginal child protection wallet cards) — Includes useful information about parents' rights to a lawyer if they're being investigated and describes how to find a lawyer


Child Protection Fact Sheets:  5 of them in the series (see below)

Understanding Aboriginal Child Protection/Removal Matters (fact sheet) — Describes Aboriginal child protection matters.
Understanding Aboriginal Delegated Agencies (fact sheet) — Describes what delegated agencies are and what they do.
Understanding Child Protection Mediation for Aboriginal Families(fact sheet) — Gives information about mediation, how it can help Aboriginal families, and how to find a mediator.
Understanding Court Orders and Hearings (fact sheet) — Describes the various court orders and hearings involved in a child protection case.
Understanding the Extended Family Program (fact sheet) — Explains how the program keeps children out of foster care by placing them in the care of family or friends.




 
 

EARLY INTERVENTION  

Asserting legal rights 

Presenter
Presentation Notes
LSS provides Legal Aid representation (i.e. appoints a lawyer to represent a parent) for child protection proceedings.  
The earlier a parent gets a lawyer, the better the outcome can be for the whole family.

If a social worker from the Ministry or from an Aboriginal delegated agency contacts a parent or visits the parent’s home, the parent has the right to get a lawyer and should CONTACT LEGAL AID IMMEDIATELY to find out if they qualify for a free lawyer.

A parent does NOT have to wait until their child is taken away, nor do they have to be told that an investigation is being conducted – contact with the parent or a visit to the home is enough

Also refer to and/or show them the LSS Aboriginal publications relating to child protection – the ones listed and described in the notes to slide #11



Aboriginal Community 
Legal Worker (ACLW)  

 

 

Expanded 
Duty Counsel 

First Nations Court 

Presenter
Presentation Notes
This slide lists some more of the Aboriginal legal services offered by LSS.
The URL at the bottom of the slide is the URL for the Aboriginal section of the LSS website

ACLW – Donna Moon – provides services in two locations on Vancouver Island:
1. Duncan
2. Nanaimo

First Nations Court:
Takes a restorative approach to sentencing – the judge, Crown counsel, Aboriginal community members and family members will work with the person in court and his/her lawyer to come up with a healing plan. 
Locations:  New Westminster (operating approx. 4 years; there is expanded duty counsel available to help people who will be appearing in FN Court there); North Vancouver (started in March 2012); and Kamloops – new in 2013.  Currently working on starting up a First Nations Court in Duncan.

Expanded Duty Counsel: see next two slides





 
 

Expanded Duty Counsel  

1-877-601-6066 

Legal Advice Before Court Date 

Presenter
Presentation Notes
Expanded Duty Counsel:

Expanded duty counsel are essentially legal advice clinics

Lawyers are available BEFORE court date to give advice, help arrange a legal aid referral, recommend mediation and help get that process started.

This is the toll free number to call to find out about Expanded Duty Counsel

See next slide for locations where LSS has expanded duty counsel (as of September 2013)




 
 Expanded Duty Counsel 

 

 Port Hardy 
 

 Williams Lake 
 

 Sheway/Fir Square 
 

 First Nations Court 
 

Legal Advice Clinics 

Presenter
Presentation Notes
Locations:  
Port Hardy
Williams Lake
Two locations in Vancouver
	at Sheway (pregnancy outreach program in the downtown eastside of Vancouver)
	at Fir Square (special maternity unit at Women’s Hospital in Vancouver)

There is also expanded duty counsel connected with the First Nations Court in New Westminster



 GLADUE   IN   A   NUTSHELL 
Instructs judges at sentencing 
(or at bail hearing) to recognize 
the overrepresentation of 
Aboriginal people in prison,  
to take notice of the unique 
circumstances of Aboriginal 
offenders, and to consider all 
available sanctions…  

… other than imprisonment 

Presenter
Presentation Notes
Gladue is a Supreme Court of Canada decision which instructs judges at sentencing… (per wording on slide)

First Nations Courts are sometimes referred to as “Gladue” courts, because they embody the principles of Gladue in their approach to sentencing.

NOTE:  Also see Fact Sheet (http://resources.lss.bc.ca/pdfs/pubs/areYouAboriginalFactSheet.pdf) which has more information about Gladue





Gladue reports 
 
 
 
 
 
 

paint a picture of the defendant 

for the court 

Presenter
Presentation Notes
Gladue reports are written for the court – similar to a pre-sentencing report only much more in depth and detailed

More information about Gladue reports can be found in the LSS Gladue Primer at http://resources.lss.bc.ca/pdfs/pubs/Gladue-Primer-eng.pdf






What are Gladue reports for? 
 
 
 
 

 
 

Sentencing 
 

Bail 

Restorative Justice 
 

Presenter
Presentation Notes

First Nations Courts and Gladue principles exemplify the core principles of restorative justice.





IMPROVING LEGAL SERVICES  

 

Trish Kumpf Lynn McBride 
Manager of Aboriginal Services Community Engagement Coordinator 
trish.kumpf@lss.bc.ca  lynn.mcbride@lss.bc.ca 
604.601.6298 604.601.6021 

Presenter
Presentation Notes
For more information about LSS Aboriginal Services, you can contact Trish Kumpf or Lynn McBride at LSS

mailto:trish.kumpf@lss.bc.ca
mailto:lynn.mcbride@lss.bc.ca


 
Rob Dhanu 

Legal Services Society (Abbotsford and Chilliwack) 
February 13, 2014 



Spirit Matters: Aboriginal People and the 
Corrections and Conditional Release Act 
 
http://www.oci-bec.gc.ca 
 
Sections 81 and 84 of the Corrections and 
Conditional Release Act 
 
 
 

http://www.oci-bec.gc.ca/
http://www.oci-bec.gc.ca/


Spirit Matters: Disturbing Numbers 
 Nearly 1 in 4 federal inmates (21.5%) claim Aboriginal 

ancestry. 
 However – account for only 4% of the national population. 
 Serve disproportionately more of their sentence behind 

bars before first release. 
 Under-represented in community supervision populations 

and over-represented in maximum security institutions. 
 More likely to return to prison on revocation of parole. 
 Disproportionately involved in institutional security 

incidents, use of force interventions, segregation 
placements and self-injurious behaviour. 
 
 
 
 
 



Spirit Matters: Disturbing Numbers 
 Women: 31.9% of all federally incarcerated women 

 An increase of 85.7% over the last decade 
  
 Prairie Regions: Federal Institutions: More than 55% of the total 

inmate population at the Saskatchewan Penitentiary and more than 
60% at Stony Mountain Penitentiary 

 
 Prairie Regions: Provincial Institutions: In 2005 Aboriginal people 

in Saskatchewan represented 14.9% of the total population but 
accounted for 81% of those admitted to provincial custody and 76% of 
youth admitted to custody 

  
 From 2001-02 to 2010-11 the Aboriginal inmate population increased by 

35% for men (from 2,129 to 2,875) and 86% for women (from 98 to 182) 
 



Spirit Matters: Disturbing Numbers 
 Aboriginal population is much younger and growing much 

faster compared with the rest of the Canadian population 
 As a consequence, proportionally more Aboriginal people 

either in or about to enter "at risk" of conflict with the law 
age groups (18 to 25-year-old men and women) 

 It is anticipated that the current Aboriginal "baby boom" 
will cause the number of Aboriginal offenders to rise even 
further over time 

 For example, in Saskatchewan, by 2017 the proportion of 
Aboriginal young adults in that province is expected to 
double from 17% in 2001 to 30% in 2017 





Bill C-10: New Mandatory 
Minimums (as of Nov.20, 2012) 
 Sexual Interference (s.151 of the CC) 
 Invitation to Sexual Touching (s.152 of the CC) 
 Sexual Exploitation (s.153 of the CC) 
 Incest (s.155 of the CC) 
 Bestiality (s.160 of the CC) 
 Child Pornography (s.163.1 of the CC) 
 Parent or Guardian Procuring Sexual Activity (s.170 of 

the CC) 
 Householder Permitting Sexual Activity (s.171 of the 

CC) 
 
 
 
 
 
 
 
 



Bill C-10: New Mandatory 
Minimums 
 Making Sexually Explicit Material Available to a Child 

(s.171.1 of the CC – new offence) 
 Luring a Child (s.172.1 of the CC) 
 Agreement or Arrangement – Sexual Offence Against a 

Child (s.172.1 of the CC - new offence) 
 Sexual Assault (s.271 of the CC) 
 Sexual Assault with a Weapon or Causing Bodily Harm 

(s.272 of the CC) 
 Aggravated Sexual Assault (s.273 of the CC) 
 

 
 
 
 
 
 



Bill C-10: New Mandatory 
Minimums 
 Minimum 1 Year Imprisonment 
 Trafficking/PPT in Schedule I or Schedule II above 3 

kilograms (section 5 of the CDSA) 
 Offence committed for benefit, at direction or association of 

criminal organization 
 Used or threatened to use violence in committing offence 
 Carried, used or threatened to use a weapon in committing 

the offence 
 Person convicted of a designated substance offence or had 

served a term of imprisonment for a designated substance 
offence within the previous 10 years 

 



Bill C-10: New Mandatory 
Minimums 
 Minimum 2 Year Imprisonment 
 Trafficking/PPT in Schedule I or Schedule II above 3 

kilograms (section 5 of the CDSA) 
 Offence committed in or near a school, on or near 

school grounds or in any other public place usually 
frequented by persons under the age of 18 years 

 The person committed the offence in a prison or on its 
grounds 

 The person used the services of a person under the age 
of 18 years or involved such a person in committing the 
offence 

 



Bill C-10: New Mandatory 
Minimums 

 
 Importing (section 6 of the CDSA) 

 Minimum 1 Year Imprisonment for 1 kg or Less 
(Schedule I & II) 

 Minimum 2 Years Imprisonment for 1 kg or More 
(Schedule I) 

 



Bill C-10: New Mandatory 
Minimums 
 Production (s.7 of the CDSA) 
 Schedule I: Minimum 2 – 3 years depending on 

applicability of certain enumerated factors 
 Schedule II:  

 6 months if more than 5 plants and less than 201 (can 
increase to 9 months if certain enumerated factors 
apply) 

 1 year if more than 200 and less than 501 can increase to 
18 months if certain enumerated factors apply) 

 2 years if more than 500 plants (can increase to 3 years if 
certain enumerated factors apply) 

 



Bill C-10: New Mandatory 
Minimums 

 
 Applicable Enumerated Factors 

 Rental property 
 Production constituted a danger to persons under 18 

years of age 
 Production constituted a potential public safety hazard 

in a residential area 
 Person set up a trap or device likely to cause death or 

bodily harm 



Bill C-10: New Mandatory 
Minimums 
 CSO No Longer Available For: 
 Offence prosecuted by way of indictment, for which 

the maximum term of imprisonment is 14 years or life; 
 Offence prosecuted by way of indictment, for which 

the maximum term of imprisonment is 10 years, that 
 (i) resulted in bodily harm, 
 (ii) involved the import, export, trafficking or production of 

drugs, or 
 (iii) involved the use of a weapon 

 
 
 



Bill C-10: New Mandatory 
Minimums 
 CSO No Longer Available For: 
 Offence prosecuted by way of indictment, under any of the 

following provisions: 
 (i) section 144 (prison breach), 
 (ii) section 264 (criminal harassment), 
 (iii) section 271 (sexual assault), 
 (iv) section 279 (kidnapping), 
 (v) section 279.02 (trafficking in persons — material benefit), 
 (vi) section 281 (abduction of person under fourteen), 
 (vii) section 333.1 (motor vehicle theft), 
 (viii) paragraph 334(a) (theft over $5000), 
 (ix) paragraph 348(1)(e) (breaking and entering a place other than a 

dwelling-house), 
 (x) section 349 (being unlawfully in a dwelling-house), and 
 (xi) section 435 (arson for fraudulent purpose). 

 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec144_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec264_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec271_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec279_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.htmlsec279.02_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec281_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.htmlsec333.1_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec334_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec348subsec1_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec349_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec435_smooth




Purpose and Principles of 
Sentencing 
 S.718: The fundamental purpose of sentencing is 

to contribute, along with crime prevention 
initiatives, to respect for the law and the 
maintenance of a just, peaceful and safe society by 
imposing just sanctions that have one or more of 
the following objectives: 
 (d): to assist in rehabilitating offenders 

 S.718.1: A sentence must be proportionate to the 
gravity of the offence and the degree of responsibility 
of the offender 

 



Purpose and Principles of 
Sentencing 
 Other Sentencing Principles 
 S.718.2(d): an offender should not be deprived of 

liberty, if less restrictive sanctions may be appropriate 
in the circumstances; and 

 S.718.2(e): all available sanctions other than 
imprisonment that are reasonable in the 
circumstances should be considered for all offenders, 
with particular attention to the circumstances of 
aboriginal offenders 
 



(Supreme Court of Canada) 



R. v. Ipeelee (2012 SCC 13) 
 Aboriginal persons sadly overrepresented 
 Para.59: Section 718.2(e):  

 Designed to ameliorate overrepresentation in prison 
 Encourages restorative approach to sentencing 
 Calls upon judges to use different method of analysis in 

determining fit sentence for Aboriginal offenders 
 When sentencing an Aboriginal offender, a judge must 

consider:  
 (a) unique systemic or background factors; and 
 (b) the types of sentencing procedures and sanctions 

which may be appropriate in the circumstances 
 
 



R. v. Ipeelee: Judicial Notice 
 

 Para.60: Courts must take judicial notice of such 
matters as the history of colonialism, displacement, 
and residential schools and how that history continues 
to translate into lower educational attainment, lower 
incomes, higher unemployment, higher rates of 
substance abuse and suicide, and of course higher 
levels of incarceration for Aboriginal peoples. 



R. v. Ipeelee: Express Waiver 
 

 Para.60: Counsel have a duty to bring that 
individualized information before the court in every 
case, unless the offender expressly waives his right to 
have it considered 



R. v. Ipeelee: No Causal Link 
Required 
 
 Para.81: Aboriginal offenders do not have to establish a 

causal link between background factors and the 
commission of the current offence before being 
entitled to have those matters considered by the 
sentencing judge 



R. v. Ipeelee: Serious or Violent 
Offences 
 Para.84-87: The sentencing judge has a statutory duty, 

imposed by s.718.2(e) of the Criminal Code, to 
consider the unique circumstances of Aboriginal 
offenders.  

 
 Failure to apply Gladue in any case involving an 

Aboriginal offender runs afoul of this statutory 
obligation. 
 



Real Life Examples 



Case Study #1 
 Multi-count information from B.C. – including theft of 

a motor vehicle, obstruction, fleeing from the scene of 
an accident, dangerous driving 

 48 charges from Manitoba waived to B.C. 
 Mostly a combination of car thefts and related property 

crime 
 Lengthy record dating back to 1975 
 Manitoba Crown seeking 8 year global sentence 
 B.C. Crown seeking 5 year sentence 
 Total 13 year sentence being sought 

 
 



Case Study #1 continued 
 55 years old 
 History of physical and emotional abuse from non-

Aboriginal step-father including racial slurs 
 Alcohol abuse in the household 
 Began running away at the age of 13 
 Addiction issues 
 Never had the benefit of a Gladue report 
 Defence sought 41-48 month sentence minus 17 

months time served 
 Sentence – 48 months minus 17 months time served 

 



Case Study #2 
 Charged with break and enter into a dwelling house 

 
 Lengthy criminal record dating back to 1979 including 

31 prior B & E’s 
 

 Crown seeking 3 plus year federal sentence 
 

 



Case Study #2 continued 
 47 years of age 
 History of physical, mental and sexual abuse at Indian 

residential school 
 Sent to Oakalla prison at early age where sexually 

abused by corrections staff 
 Completely institutionalized 
 Never had a Gladue report 
 Accused sought and was granted a lengthy conditional 

sentence order followed by 3 years probation 



Case Study #3 
 5 separate sets of charges from various dates: 

 Attempted robbery 
 Uttering threats 
 Production of marijuana 
 Aggravated assault 
 Assault with a weapon  

 Crown agreed to a GP for the lesser included offence of 
assault causing bodily harm for agg assault matter 

 Crown seeking 18 month global jail sentence 



Case Study #3 
 28 years old 
 No adult record 
 History of physical, emotional and sexual abuse 
 Drug addiction – crystal methamphetaime 
 History of racism and other bullying 
 On bail for 4 of 5 charges until bail finally revoked 
 In custody for 10 months 
 Sentence – 3 month conditional sentence order in 

addition to credit for time served 
 
 





Gladue and Bail 
 R. v. Gladue 

 Para.65: “It is clear that sentencing innovation by itself cannot 
remove the causes of aboriginal offending and the greater 
problem of aboriginal alienation from the criminal justice 
system.  The unbalanced ratio of imprisonment for aboriginal 
offenders flows from a number of sources, including poverty, 
substance abuse, lack of education, and the lack of 
employment opportunities for aboriginal people.  It arises 
also from bias against aboriginal people and from an 
unfortunate institutional approach that is more 
inclined to refuse bail and to impose more and longer 
prison terms for aboriginal offenders.” 
 



Gladue and Bail 
 R. v. Wesley (2002 BCPC 717) 

 Break and enter and unlawful confinement 
 Para.7: Court satisfied that bail hearing must also be guided 

by principles in Gladue 
 R. v. Joe Jr. (Dec 18, 2009 / Van SC Docket #25214) 

 Para.40: “…I agree with the view that the principles of the 
Gladue decision should be considered in a bail hearing.” 

 R. v. Heward (Dec 1, 2010 / Chilli Docket #57291-1) 
 “In my view, it is also important to consider the principles of 

Gladue as I have said in R. v. Joe in a bail review like this.” 
 



Gladue and Bail 
 R. v. Silversmith (2008 OJ No.4646) (Supreme Court) 

 Principles in Gladue alter the method of analysis in 
determining whether detention is justified 

 The court must look at whether the sureties offered, in the 
context of the aboriginal culture, can control behavior 

 The court must also look at whether detention of the 
aboriginal accused has a disproportionately negative impact 
on the accused and whether that impact could be alleviated 
by strict bail conditions 

 Finally, the court must look at whether aboriginal law and 
customs provide the assurances of attendance in court and 
protection of the public that are required for release 

 A broader analysis is required where the accused is an 
aboriginal 





YCJA: Rehabilitation 
 Section 3(b): The youth criminal justice system must 

be: i) separate from adults; ii) based on a principle of 
diminished moral blameworthiness; and iii) 
emphasize the following: 
 Rehabilitation and reintegration; 
 Fair and proportionate accountability consistent with 

greater dependency and reduced level of maturity; 
 Enhanced procedural protections; and 
 Timely intervention. 



YCJA: Aboriginal Young Persons 
 Section 3(c): Measures taken against young persons who 

commit offences should: 
 Reinforce respect for societal values; 
 Encourage the repair of harm done to victims and the 

community; 
 Be meaningful for the individual given his or her needs and 

level of development and, where appropriate, involve the 
parents, the extended family, the community and social or 
other agencies in the young person’s rehabilitation and 
reintegration; and 

 Respect gender, ethnic, cultural and linguistic differences and 
respond to the need of aboriginal young persons and of young 
persons with special requirements. 



YCJA: Extrajudicial Measures 
  Extrajudicial measures should be designed to: 
 

 Encourage young persons to acknowledge and repair the 
harm caused to the victim and the community; 

 Encourage families of young persons — including 
extended families where appropriate — and the 
community to become involved in the design and 
implementation of those measures; and 

 Provide an opportunity for victims to participate in 
decisions related to the measures selected and to receive 
reparation 



YCJA: Notice to Parents 
 Section 26(1): If a young person is arrested and detained in 

custody pending his or her appearance in court, the officer in 
charge shall, as soon as possible, give oral or written notice to a 
parent of the young person stating the place of detention and the 
reason for the arrest 
 

 Section 26(2): If a summons, appearance notice, undertaking, 
recognizance or promise to appear is issued in respect of a young 
person, the officer in charge, shall, as soon as possible, give 
written notice to a parent of the young person 
 

 Section 27(1): If a parent does not attend proceedings, the court 
may, if in its opinion the presence of the parent is necessary or in 
the best interests of the young person, require the parent to 
attend at any stage of the proceedings 



YCJA: Bail 
 Section 29(1): A youth justice court judge or a justice shall not detain a young 

person in custody prior to being sentenced as a substitute for appropriate child 
protection, mental health or other social measures 
 

  Section 29(2)(b): The judge or justice is satisfied, on a balance of probabilities, 
 

(i) there is a substantial likelihood that the young person will not appear in court, 
 

(ii) that detention is necessary for the protection or safety of the public, including 
a substantial likelihood that the young person will, if released from custody, 
commit a serious offence, or 

 
(iii) in the case where the young person has been charged with a serious offence 
and detention is not justified under subparagraph (i) or (ii), that there are 
exceptional circumstances that warrant detention and that detention is necessary 
to maintain confidence in the administration of justice 

 



YCJA: Bail 
 Section 29(3): Onus is on the Attorney General 

 
 Section 31(1): A young person who has been arrested may be placed in 

the care of a responsible person instead of being detained in custody if 
a youth justice is satisfied that 

 (a) the young person would, but for this subsection, be detained; 
 (b) the person is willing and able to take care of and exercise 
 control over the young person; and 

 (c) the young person is willing to be placed in the care of that 
 person. 

 
 Section 31(2): If a young person would, in the absence of a responsible 

person, be detained in custody, the youth justice court or the justice 
shall inquire as to the availability of a responsible person and whether 
the young person is willing to be placed in that person’s care. 





Definition 
 Describes the range of effects that can occur when a 

mother drinks alcohol during pregnancy 
 Effects are lifelong and may include physical, mental 

and behavioural problems, learning disabilities and 
other social/emotional implications 

 Impacts on the brain are expressed in unique and 
individual ways 



FASD and the Criminal Justice 
System 
 Many youth and adults have not been diagnosed 

making it difficult to identify them within the justice 
system 

 1997 study in B.C. revealed 23.3% of youths remanded 
for a psychiatric/psychological assessment had FASD 
(Fast, Conry & Loock, 1999) 

 35% of people with FASD have been in jail or prison 
with 50% having been in trouble with the law (Anne 
Streissguth, 1996) 



Mistakes Lawyers Make (David Boulding) 

 Assuming FASD clients can be helped by probation 
order conditions 

 Assuming FASD clients can demonstrate remorse to 
the sentencing judge 

 Assuming FASD clients understand the notion of 
consequences (e.g. you’ll go to jail if you steal cars) 

 Assuming FASD clients understand the notion of time 
(e.g. 3 days in jail is not the same as 3 months in jail) 

 Assuming FASD clients with be able to express 
themselves appropriately for pre-sentence reports 
 



Mistakes Lawyers Make (David Boulding) 

 Failing to give clients the same advice over and over 
again 

 Failing to consider a psychological or neurological 
assessment 

 Failing to ask Social Services for family records 
 Failing to realize client was manipulated into 

committing the offence (e.g. often 2nd or 3rd person 
charged) 

 Failure to notice that constant supervision within 
family and community corresponded to a lack of crime 
 



R. v. T.J.J. (2011 BCPC 155) 
 Where FASD diagnosed, failing to take it into account 

during sentencing works an injustice to both the 
offender and society at large 

 The offender is failed because he is held to a standard 
that he cannot possibly attain 

 It is manifestly unfair to make an individual pay for 
their disability with their freedom 

 Society is failed because a sentence calculated for a 
“normal” offender cannot serve the same ends when 
imposed on an offender with FASD 



The Asante Centre  
(Unit 103-22356 McIntosh Ave., Maple Ridge) 

 Diagnosis and assessment 
 Family support 
 Counseling and therapy groups 
 Speech and language services 
 Education, training and mentoring 
 Community development 
 Research activities 
 Province will pay for youth 
 $5,000+ for adult diagnosis 





Crown Policy Manual 
 Alternative measures should be considered for any 

case where the successful completion of an alternative 
measures program can achieve the most important 
objectives of a court prosecution 

 The Criminal Justice Branch supports the use of 
alternative measures programs, and recognizes that 
they can be the most appropriate and effective way to 
address harm done to the community and to allow 
offenders to be rehabilitated and accept responsibility 
for their criminal conduct 
 
 
 
 



Crown Policy Manual 
 This specifically includes programs based on restorative 

justice principles, such as family group conferencing, 
community accountability panels, aboriginal justice 
programs and victim/offender reconciliation processes.  
 

 The Branch also supports other restorative justice programs 
which do not involve the alternative measures process.  
 

 The Branch supports the use of alternative measures 
programs which recognize the circumstances of aboriginal 
offenders. 



Excluded Offences 
The following offences must not be 
considered for alternative measures: 
 first and second degree murder 
 conspiracy to commit murder 
 attempted murder  
 manslaughter  
 criminal negligence causing death 
 any other offence for which causing 

death is a legal ingredient of the 
offence  

 aggravated assault or aggravated 
sexual assault  

 criminal negligence causing bodily 
harm  

 discharging a firearm with intent  
 hostage taking  
 kidnapping  

Using a firearm in the commission of any 
indictable offence for which there is a 
minimum sentence, including section 85 of 
the Criminal Code or any of the following:  
 Criminal negligence causing death 
 Manslaughter 
 Attempted murder 
 Discharging a firearm with intent 
 Sexual assault with a weapon 
 Aggravated sexual assault 
 Kidnapping 
 Hostage taking 
 Robbery 
 Extortion  

 



Approval of Regional or Deputy 
Regional Crown Counsel Required 
Only where exceptional circumstances: 
 arson  
 breaking and entering a dwelling 

house 
 child abduction in contravention of 

a custody order or without a custody  
 order  
 child pornography  
 crimes against children and 

vulnerable youth 
 criminal harassment  
 driving offences under the Criminal 

Code, including impaired driving,  
 

 
 driving over 80 milligrams, fail to 

comply with demand  
 extortion  
 hate motivated and hate 

propaganda offences 
 offences involving a fatality which 

are not listed above  
 property offences involving a breach 

of trust  
 robbery  
 sexual offences against adults 
 any other offence for which there is 

a mandatory minimum term of 
imprisonment  
 





Alternative Measures 
 Generally in public interest to continue with prosecution 

where victim is vulnerable person such as spouse 
 Alternative measures should not be considered without 

careful consideration of the concerns of the victim and 
should be pursued only if: 
 There is no significant physical injury 
 There is no indication of a history of spousal violence 
 There is not a significant risk of further offences which could 

result in serious harm 
 Use of alternative measures is not inconsistent with the 

protection of society 



Peace Bonds 
 Section 810: Reasonable grounds for fear 

 
 Not guilt or innocence 

 
 Facts may be contested 

 
 Conditions may or may not include no contact order 

 
 Counselling before and after peace bond 

 



Conditional Discharge 
Legal Test: 
 In the interests of the accused; and 
 Not contrary to the interests of the community 
 
 No criminal record at conclusion of discharge period 

 
 

 





First Nations Court Locations 
 New Westminster 

 
 North Vancouver 

 
 Kamloops 

 
 Duncan 



FNC: Eligibility 
 The courts handle: 

 Bail hearings, 
 Sentencing hearings, and 
 Related child protection matters. 

 
 You may be able to have your case transferred to a First 

Nations Court if: 
 You self-identify as Aboriginal, 
 You're pleading guilty to a criminal offence, and 
 You are willing to comply with your sentence, healing plan 

and expectations of the court. 
 



FNC: Restorative Justice 
 First Nations Court takes a restorative justice approach to sentencing. 

 
 A restorative justice approach to sentencing means that: 

 The judge will work with you and your community to come up with 
your sentence. 

 The goal of your sentence will be to strengthen and heal both you and 
your community. 

 
 To come up with a healing plan that works for you, you and your lawyer 

will work with: 
 the judge, 
 Crown counsel, 
 Aboriginal community members, and 
 your family. 



FNC: Availability of Resources 
 Before deciding on your sentence, the judge will 

consider: 
 your background, 
 your current needs, and 
 what resources are available to help you. 



FNC: Healing Plan 
 First Nations Court focuses on making sure everyone 

involved in the case has a chance to be heard, including: 
 you, 
 your lawyer, 
 your family, 
 members of your community, 
 the victim, and 
 the victim's family. 

 Everyone will be invited to sit around a table to talk about 
the case. Each person will be given a chance to speak. After 
each person has spoken, the judge will work with everyone 
at the table to come up with a healing plan. 



FNC: Healing Plan 
A healing plan: 
 focuses on helping you, your community, and the victims of 

your crime to heal and move on; and 
 will help you to address the problems that got you into 

trouble with the law in the first place. For example, you 
may have to participate in drug or alcohol counselling. 

You will be asked to: 
 take responsibility for your actions, 
 work on addressing the issues that got you into trouble 

with the law in the first place, and 
 return several times to the court, so the judge can see your 

progress with your healing plan. 



FNC: Limitations 
 Only available in limited jurisdictions (although file 

may be waived) 
 

 Court only sits 1 day per month 
 

 Do not accept most serious offences 
 

 Do not deal with most serious offenders 





Aboriginal Culture Versus Western 
Justice 
 Avoidance of confrontation 

 
 Desire for community harmony 

 
 Acceptance of responsibility 

 
 Respect for authority/elders 

 
 
 



Know Your Rights 
 Right to not speak to police 
 Right to counsel immediately upon detention or arrest 
 Police cannot search your vehicle if no grounds to 

arrest 
 Any search of vehicle must be related to grounds to 

arrest 
 Police cannot arrest you inside your home without a 

search warrant 
 Police cannot search your home without a search 

warrant 
 
 
 
 
 





Thank-you 
Rob Dhanu 
Legal Services Society – Abbotsford & Chilliwack 
 
Dhanu Dhaliwal Law Corporation 
33821 South Fraser Way 
Abbotsford, B.C. 
Tel: 604-746-3330 
 
rob@ddlaw.ca     
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CHILD PROTECTION  
IN THE  

ABORIGINAL 
COMMUNITIES 
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 Has a social worker contacted you about your 
children?  

 
 Call Legal Aid 
 
 604-408-2172 (Greater Vancouver)  
 
 1-866-577-2525 (no charge outside Greater 

Vancouver) 
 
www.legalaid.bc.ca 
 

SOCIAL WORKER CONTACTS YOU 

http://www.legalaid.bc.ca/


 
You cannot ignore the phone 

 
 

 
 

IT’S NOT YOUR MOTHER-IN-LAW 



 If a social worker from the Ministry of Children 
and Family Development (or an Aboriginal 
delegated agency) contacts you or visits your 
home, you have the right to get a lawyer.  

 
The social worker may take your child from 

your home.  
 
Call Legal Aid immediately to find out if you 

qualify for a free lawyer. 
 

GET A LAWYER 



 
 
CFCSA applies to Aboriginal Children both 
on and off the reserve 

 

CHILD, FAMILY AND COMMUNITY 
SERVICE ACT  



A child needs protection in the following 
circumstances: 
 
 (a) if the child has been, or is likely to be, 

physically harmed by the child's parent; 
 
 (b) if the child has been, or is likely to be, 

sexually abused or exploited by the child's 
parent; 

 

WHEN DOES A CHILD NEED 
PROTECTION 



 (c) if the child has been, or is likely to be, 
physically harmed, sexually abused or sexually 
exploited by another person and if the child's 
parent is unwilling or unable to protect the child; 
 

 (d) if the child has been, or is likely to be, 
physically harmed because of neglect by the 
child's parent; 

 
 (e) if the child is emotionally harmed by the 

parent's conduct; 
 
 
 

WHEN DOES A CHILD NEED PROTECTION 



 (f) if the child is deprived of necessary health 
care; 

 
 (g) if the child's development is likely to be 

seriously impaired by a treatable condition 
and the child's parent refuses to provide or 
consent to treatment; 

 
 (h) if the child's parent is unable or unwilling 

to care for the child and has not made 
adequate provision for the child's care; 

 

WHEN DOES A CHILD NEED 
PROTECTION 



 (i) if the child is or has been absent from home in 
circumstances that endanger the child's safety or 
well-being; 

 
 (j) if the child's parent is dead and adequate 

provision has not been made for the child's care; 
 
 (k) if the child has been abandoned and adequate 

provision has not been made for the child's care; 
 

 (l) if the child is in the care of a director or another 
person by agreement and the child's parent is 
unwilling or unable to resume care when the 
agreement is no longer in force. 

WHEN DOES A CHILD NEED 
PROTECTION 



 (1.1) For the purpose of subsection (1) (b) and 
(c) but without limiting the meaning of 
"sexually abused" or "sexually exploited", a 
child has been or is likely to be sexually 
abused or sexually exploited if the child has 
been, or is likely to be, 
 (a) encouraged or helped to engage in 

prostitution, or 
 (b) coerced or inveigled into engaging in 

prostitution. 
 
 

WHEN DOES A CHILD NEED 
PROTECTION 



(2) For the purpose of subsection (1) (e), a child is 
emotionally harmed if the child demonstrates 
severe 

 
 (a) anxiety, 
 
 (b) depression, 
 
 (c) withdrawal, or 
 
 (d) self-destructive or aggressive behaviour. 

 

WHEN DOES A CHILD NEED 
PROTECTION 



 T iming  and  not ice  o f  p resentat ion  hear ing  about  app l icat ion  fo r  super v is ion  o rde r  
 33.1   (1)  No later  than 10 days  af ter  the  date  of  apply ing  under  sect ion 29.1 for  a  

super v is ion order,  the  d i rector  must  at tend cour t  for  a  presentat ion hear ing  unless  the  
cour t  is  not i f ied  that  the  d i rector  does  not  intend to  proceed with  the  appl icat ion .  

 (2)  At  least  7  days  before  the  date  set  for  the  presentat ion hear ing ,  not ice  of  the  date ,  
t ime and p lace  of  the  hear ing  must  be  ser ved on 

 (a )  the  ch i ld ,  i f  12 years  of  age  or  over,  and 
 (b )  the  person with  care  of  the  ch i ld .  
 (3)  The  not ice  must  be  in  the  form of  a  wr i t ten repor t  descr ibed in  sect ion 33.2 (1) .  
 (4)  In  addi t ion ,  the  d i rector  must ,  i f  pract icable ,  inform the  fo l lowing  of  the  date ,  t ime 

and p lace  of  the  presentat ion hear ing :  
 (a )  each  parent ,  i f  not  a l ready  ser ved under  subsect ion (2) ;  
 (b )  the  Publ ic  Guardian and Trustee ,  i f  the  parent  ent i t led  to  custody  of  the  ch i ld  is  

under  19 years  of  age ;  
 ( c )  the  appl icable  abor ig ina l  organizat ion prescr ibed in  the  regulat ions  for  the  purposes  

of  th is  sect ion,  i f  the  ch i ld  is  an abor ig inal  ch i ld ,  other  than a  Nisga'a  ch i ld  or  a  t reaty  
f i r s t  nat ion ch i ld ;  

 (d )  the  Nisga'a  L is ims Government ,  i f  the  ch i ld  is  a  Nisga'a  ch i ld ,  and 
 (e )  the  t reaty  f i r s t  nat ion ,  i f  the  ch i ld  is  a  t reaty  f i r s t  nat ion ch i ld .  
 (5)  The  d i rector  need not  inform a person under  subsect ion (4)  i f  that  would ,  in  the  

d i rector 's  op in ion,  cause  phys ical  or  emot ional  harm to  any  person or  endanger  the  
ch i ld 's  safety.  
 

10 DAYS TO GET TO COURT 



Children – 12 years of age or older 
 

Tell the Social Worker that you want a lawyer 
for your child 
 
Ask the court to make an order that a lawyer be 
provided for your child too.  

CHILDREN CAN GET LAWYERS TOO 



 
Section 211 – views of the children 

 
Make an application under the FLA 

(Family Law Act) 
 
 

CHILD INTERVIEW 



 

An agreement does not limit the court's 
power to hear an application and make an 
order about a child. 

AGREEMENTS DO NOT LIMIT 
COURT'S POWER 



 

6 months or more  
for a one day hearing  

 

HOW LONG UNTIL A JUDGE HEARS  
MY APPLICATION? 



Get on Track Fast 
Get a Lawyer and go to Mediation 

You don’t have to pay 
 
 

MEDIATION 
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