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TRC - Report & Findings
• Residential Schools -A Legacy of Genocide
• Canada's Legal Responsibilities
• Treaty making and education- commitment to on-reserve
education breached
• Forced removal of Indigenous children from communities
• National program administered by various church
organizations from 1883-1969
• Post-1969 administered by government

• The schools operated in tandem with legislation
preventing Indigenous communities to engage in
traditional cultural practices, which were deemed illegal
• Canada estimates at least 150 000 children
• Last schools did not dose until the late 1990s
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Legacy - Ongoing Impacts
• Taking children away from parents= judgment that Aboriginal
parents were unfit
• Denigration of Indigenous cultures, laws, and ways of being
and knowing
• Assumption that European culture and values, and Christian
perspectives are superior
• Coping mechanisms to deal with abuses ie: alcohol and drug
abuse
• Perpetuating abuses suffered ie: FASO
• Lack of parenting skills
• Loss of language, culture, and sense of identity
• Isolation and cultural disconnection

Intergenerational Trauma
Intergenerational trauma is the
transmission of historical oppression
and its negative consequences across
generations. There is evidence of the
impact of intergenerational trauma on
the health and well-being and on the
health and social disparities facing
Aboriginal peoples in Canada and other
countries.
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TRC - Calls to Action / La\IV
•Appropriate cultural competency training,
which includes the history and legacy of
residential schools, the United Nations
Declaration on the Rights of Indigenous
Peoples, Treaties and Aboriginal rights,
Indigenous law, and Aboriginal-Crown
relations
•Skills-based training in intercultural
competency, conflict resolution, human
rights, and anti-racism

Call to Action 2 7
27. We call upon the Federation of Law
Societies of Canada to ensure that lawyers
receive appropriate cultural competency
training, which includes the history and
legacy of residential schools, the United
Nations Declaration on the Rights of
Indigenous Peoples, Treaties and Aboriginal
rights, Indigenous law, and Aboriginal-Crown
relations. This will require skills-based
training in intercultural competency, conflict
resolution, human rights, and anti-racism.
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Call to Action 28
28. We call upon law schools in Canada to
require all law students to take a course in
Aboriginal people and the law, which includes
the history and legacy of residential schools,
the United Nations Declaration on the Rights of
Indigenous Peoples, Treaties and Aboriginal
rights, Indigenous law, and Aboriginal-Crown ·
relations. This will require skills-based training
in intercultural competency, conflict resolution,
human rights~ and anti-racism.

Equity for Aboriginal People in the Legal
System - Call to Action SO
50. In keeping with the United Nations
Declaration on the Rights of Indigenous
Peoples, we call upon the federal
government, in collaboration with Aboriginal
organizations, to fund the establishment of
Indigenous law institutes for the
development, use, and understanding of
Indigenous laws and access to justice in
accordance with the unique cultures of
Aboriginal peoples in Canada.
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The Indian Residential Schools History and
Dialogue Centre (at the University of British
Columbia)
UBC's Dialogue Centre will be affiliated with the National
Research Centre established by the Truth and
Reconciliation Commission of Canada in Winnipeg, and will
be a place for former students, their families and
communities, researchers and others to access the records
gathered by the Truth and Reconciliation Commission and
others. It will support community access, public
programming, curriculum development, advanced
research, and intensive and regular discussion on issues of
common concern.

Indigenous Community Legal Clinic
WHAT WE DO

The Indigenous Community Legal Clinic provides free legal representation
for those persons who qualify for legal assistance and have a legal issue
that falls under the jurisdiction of the British Columbia provincial courts.
Examples of cases dealt with at the Clinic include, but are not limited to:
•
"
•
"
•
..

criminal matters
family law matters
human rights complaints
civil disputes in small claims court
wills and estates
hearings before administrative tribunals dealing with matters such as:
employment insurance; welfare; landlord and tenant dispute; and
Canada Pension Plan
• Indian Status applications
• Aboriginal legal issues
• limited assistance with some divorce cases
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LIMITED DIVORCE ASSISTANCE

In some cases the ICLCmay be able to assist with divorce proceedings
in limited and specific circumstances. The ICLC may be able to assist
with divorce proceedings if a person is financially eligible and has
either successfully applied for an exemption through the Supreme
Court from paying the necessary disbursements {that is, fees payable
to the Court Registry) or who is able to pay their own disbursements.
The ICLC may be able to offer limited services for those seeking a
divorce who have "simple, uncontested" divorces based on grounds of
separation or adultery to obtain a divorce.
The ICLC may only assist in cases where all matters relating to custody,
access, maintenance and division of property are settled.
The ICLC may also be able to assist with some legal research for those
who have Divorce proceedings that deal with matrimonial property on
reserve.

IN ORDER TO QUALIFY FOR LEGAL ASSISTANCE

Legal services provided by the Indigenous Community Legal Clinic are
provided to those persons who qualify financially for legal assistance, if
at the time of application the Clinic has the resources needed to assist
the client.
Clients may be asked in confidence to provide the Clinic with
information about their income and assets to determine whether the
client is eligible.
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How the ICLC may assist
advocates ...
• By referring advocates to other resources, putting them in
touch with other organizations or lawyers who may be able to
assist pro-bono, and/or providing assistance with research or
advocacy
• Limited retainers for legal research on specific areas of laws I
legal issues
• Providing guidance on legal research I resources for advocates
and clients to conduct their own research

Contact the ICLC
Indigenous Community Legal Clinic, Peter A. Allard School of Law
Suite 101- 148 Alexander St., Vancouver, BC
Hayley Waring, Legal Assistant
Tel: 604.684.7334
Fax: 604.684.7874
Email: iclc@allard.ubc.ca
http://www.allard.ubc.ca/iclc/indigenous-community-legal-clinic
Mark Gervin
Legal Services Director
Email: gervin@allard.ubc.ca
Patricia Barkaskas
Academic Director
Email: barkaskas@allard.ubc.ca
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Issues at a Glance:
•Child Protection
•Family
•Criminal ie: Gladue I First Nations
Courts
•Human Rights
•Civil Litigation ie: Class Actions
•Aboriginal Rights

Child Protection
• How to incorporate Gladue principles into Child Protection
matters?
• How to encourage bands or Nations to engage in the process?
• Kinship Caregiver Agreements I Arrangements
• Resource: Parents Services Society of British Columbia (PSS) Grandparents Raising Grandchildren Support Line
7For grandparents or family members raising another person's
child
• Contact the GRG Support Line:

7 604-558-4740 (Greater Vancouver) I 1-855-474-9777 (call no
charge, outside Greater Vancouver) I by email
7 Monday, Tuesday, Thursday, and Friday from 11 a.m. to 3 p.m.
At other times, you can leave a voicemail message or send an
email, which will be returned promptly.
http://www.parentsupportbc.ca/grandparents raising grandchildren
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"Wrapping Our Ways Around Them - Aboriginal.
Communities and the CFCSA Guidebook"
Ardith {Walpetko We'dalks) Walkem is a member of the Nlaka'pamux
nation which stretches from the Interior of BC into Washington state.
She has a Master of Laws from UBC (with a research focus on
Indigenous laws and oral traditions). Ardith has practiced extensively
with different Indigenous communities, and in assisting Indigenous
communities to assert their Aboriginal Title and Rights and Treaty
Rights, with a focus on assisting Indigenous communities to
articulate their own laws and legal systems. She has worked as Parents
Counsel on CFCSA cases, and as counsel for Indigenous nations in
matters involving their child members, and has helped to design
systems based on Indigenous laws for children and families. Most
recently, she wrote "Wrapping Our Ways Around Them: Aboriginal
Communities and the CFCSA Guidebook" (2015, published by the
ShchEma-meet.tkt project) and has worked with Indigenous
communities to recover and implement their own laws in the area of
Indigenous children and families.

L.M v. British Columbia (Director ofChild, Family and
Community ServicesJ 2016 BCCA 367
• Appellants were foster parents of an infant child who is in the
permanent care of the Director of Child, Family and Community
Services.
• Director is the sole personal guardian of the child (re: CCO s. 50(1) of the
Child, Family and Community Service Act).

• The Director expressed her hope to place the child in the care of a
couple in Ontario who have adopted two siblings of the child, with the
intention the child will be adopted by the couple. That adoption would
be according to the laws of Ontario.
• Appellants wished to adopt the child and petitioned for an Order of
Adoption in their favour, and (by a second petition) for relief under the
Charter of Rights and Freedoms.

• The Appellants appealed the dismissal of those petitions (other
petitions in the Supreme Court of British Columbia have not been
resolved).
• Held: Appeals dismissed. Parens patriae jurisdiction, advanced as the
basis for an adoption order in favour of the appellants, does not permit
the court to order adoption of a child outside the statutory scheme.
There is no basis for the orders sought in the first petition. The second
petition centered on issues that should have been advanced on the first
petition and are res judicata.
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Family
• In consideration of the best interests of the child (sees. 37 Family Law Act) a
court may take into account your child's Aboriginal heritage, traditions, and
culture.
• If a client lives on reserve and has:
•
•
•
•

guardianship,
parental responsibilities,
parenting time, or
Custody

of their children, the court may uphold your children's rights to continue to live
with you even if they're not band members.
• When the court decides about parenting and contact with a child, it can consider
your child's Aboriginal ancestry.
• In some cases, a band council resolution may restrict a non-band member parent
from going onto the reserve to see their child. If this is the case a client may
need to seek an order or agreement for parenting time or contact that sets out
where drop-offs and pick-ups can happen off reserve.
http://aboriginal.legalaid.bc.ca/

Aboriginal Mother's Centre Society
• AMCS is a resource for Aboriginal mothers facing homelessness and/or
dealing with their child/ren in care of the Ministry.
• As of December 2011, the AMCS offers 16 transformational housing
suites, a 25 space licensed daycare, commercial kitchen, large dining
room, programming and office space, commercial leasing spaces and a
permanent site of the social enterprise called Mama's Wall Street
Studio.
• AMCS facility provides shelter, support, and programs for women and
children so they may make an elusive dream, of healing and family
reconnection, into reality and live in a healthy self-sustaining village that
supports women, children, and families. With all this under one roof the
Aboriginal Mother Centre Society has the capacity to deliver on-site
programming with a traditional Indigenous knowledge centred
approach. This approach to spiritual, physical, and emotional health
includes counselling, advocacy, education, training, and social support.
http://www.aboriginalmothercentre.ca/home.html
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Family Homes on Reserves and Matrimonial Interests or
Rights Act
• The Family Homes on Reserves and Matrimonial Interests or
Rights Act, S.C. 2013, c. 20 [FHRMIRA], came into force on
December 16, 2013.
• The first part of FHRMIRA allowed a transition period of one
year in which First Nations could enact their own laws before
the provisional federal rules applied.
• After December 16, 2014, if a First Nation has not enacted
their own law, then the provisional federal rules will apply
until and unless a First Nation enacts their own communityspecific matrimonial real property law under sections 7-11.
• However, there are exceptions if a First Nation was on the
schedule to the First Nations Land Management Act [FNLMA]
before FHRMIRA received Royal Assent on June 19, 2013, or
for First Nations with self-government agreements.

• Nations with a land code under the FNLMA had a 12month period to enact the rules and procedures dealing
with matrimonial rights or interests in reserve land
relating to their land code, while those without a code
have a three-year exemption in which to enact a land
code and address issues related to matrimonial rights or
interests in reserve land under FNLMA.
• First Nations with reserve lands and a self-government
agreement in effect, who also have jurisdiction over land
management, and who have acted on that jurisdiction,
are exempt from FHRMIRA. These Nations may ask the
Minister under section 12 of FHRMIRA to make a
declaration that the provisional federal rules apply to
them - none have done so to-date.
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Issues re: FHRMIRA
• These exemptions have worked to create the uneven application of
FHRMIRA from its implementation. There are First Nations without
their own laws in effect to whom FHRMIRA does not presently
apply; members and non-members of these Nations remain without
specific rights or protections upon the breakdown of matrimonial or
common-law relationships in these communities.
• FHRMIRA should have created standards at law for resolving the

rights and protections available to married and common-law
spouses living on reserves when there is a breakdown of their
relationships. However, inequities exist even within FHRMIRA; for
example, the same rights and protections set out in communities
where there are Certificates of Possession or Certificates of
Occupation are not available to First Nations members living on
custom allotted lands.

• Allowing First Nations to opt-out of FHRMIRA by writing their own laws
has had the deleterious effect of creating uneven application of
matrimonial property laws and emergency protection measures most
often needed by women, and their children, across First Nations reserve
communities in Canada.
• There are no specific guidelines or minimum standards of protection for
women or children which must be considered in laws enacted by First
Nations, nor are there consistent definitions under law to be applied,
including defining the length oftime required for the establishment of
common-law relationships (set out in various enacted First Nations laws
as between 2-10 years, and in some cases as only between a man and a
woman).
• While FHRMIRA allows that a court of competent jurisdiction may make
rulings about emergency protection orders and as to the occupancy of
the family home, some First Nations laws refer decision-making powers
to a First Nations tribunal or court, and a few do away with any external
court jurisdiction. As a result, FHRMIRA does not necessarily address the
gendered inequities faced by women living on reserves or create a
standard at law for married and common-law spouses living on reserves.
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-7 List of First Nations with Matrimonial Real Property Laws
Under the Act:
• Algonquins of Pikwakanagan First Nation, Ontario: April 8,
2014
• Pictou Landing First Nation, Nova Scotia: December 16, 2014
• Millbrook First Nation, Nova Scotia: December 1, 2014
• Bear River First Nation, Nova Scotia: December 16, 2014
• Paqtnkek Mi'Kmaw Nation, Nova Scotia: December 18, 2014
• Whitefish River First Nation, Ontario: March 6, 2015
.. Tk'emlups te Secwepemc, British Columbia: July 30, 2015
.. Sipekne'katik First Nation, Nova Scotia: September 25, 2015
.. Mohawks of Akwesasne, Ontario and Quebec: November 26,
2015
.. Salt River First Nation #195, Northwest Territories and Alberta:
December 6, 2015
.. Membertou First Nation, Nova Scotia: April 30, 2016
https://www.aadnc-aandc.gc.ca/eng1408981855429/1408981949311

Centre of Excellence for Matrimonial Real Property
https://www.aadnc-aandc.gc.ca/eng/1350998394 711/1350999033025
What can the centre of excellence for Matrimonial real property do for
you and your community?
-7 The Centre of Excellence can help First Nation individuals, communities
and organizations in understanding and applying the new Act. The Centre
can:
• Guide First Nations who are opting to develop their own MRP laws by
providing templates, examples and answering questions, when
applicable. ·
• Provide information on the protections and rights available to
individuals and families living on reserve such as:
•
•
•
•

the right to occupy the family home;
safety for children and their caregivers in instances of family violence;
rights of survivors on the death of their spouse or common-law partner; and,
equitable distribution of MRP assets.

• Assist with implementing the provisional federal rules, which are interim
rules that will apply until a First Nation community develops and enacts
its own MRP law under the Act.
• Provide research on alternative dispute resolution mechanisms to help
facilitate the creation of additional options for parties to resolve MRP
issues.
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Human Rights
First Nations Child and Family Caring Society of
Canada et al. v. Attorney General of Canada (for the
Minister of Indian and Northern Affairs Canada) 2016
CHRT2
• In a landmark ruling released on January 26, 2016, the
Canadian Human Rights Tribunal found that the Canadian
government is racially discriminating against 163,000
First Nations children and their families by providing
flawed and inequitable child welfare services ("FNCFS
Program") and failing to implement Jordan's Principle to
ensure equitable access to government services available
to other children.

• In 2007, the Caring Society and the Assembly of First Nations
filed a human rights complaint against the Federal
government, alleging that Canada 1s failure to provide
equitable and culturally based child welfare services to First
Nations children on-reserve amounts to discrimination on the
basis of race and ethnic origin. After several unsuccessful
efforts by the Federal government to have the case dismissed
on legal technicalities, a hearing on the complaint began on
February 25, 2013 at the Canadian Human Rights Tribunal and
were completed on October 24, 2014.
• The "I am a Witness" campaign invites organizations and
people of all ages to follow and learn about the case in person
or on line and to decide for themselves if First Nations children
are being treated fairly. On this site you will find a
comprehensive timeline with the legal submissions by all
parties in the case along with relevant reports from credible
independent sources like the Auditor General of Canada.
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• The Tribunal found that the complaint was substantiated (at
para 456).
• The Tribunal ordered INAC "to cease its discriminatory
practices and reform the FNCFS Program and 1965 Agreement
to reflect the findings in this decision. [INAC] is also ordered to
1
cease applying its narrow definition of Jordan s Principle and
to take measures to immediately implement the full meaning
and scope of Jordan 1s Principle" (at para 480).
• The Tribunal further noted that "within three weeks of the
date of this decision [January 26, 2016] the Panel will contact
the parties to determi·ne a process for having its outstanding
questions on remedy answered on an expeditious basis" (at
para 484).
• The Tribunal will make further orders on remedy and
compensation and will issue a ruling regarding the Caring
Society's claim for costs for obstruction of process related to
INAC1s failure to disclose documents, which the Tribunal
deferred (2013 CHRT 16).

Criminal - Gladue
• More than X of the inmate population in prisons in Canada are
Aboriginal peoples
• More than 36% of women in prison in Canada are of Aboriginal
descent
• First Nations youth living on reserve have a greater chance of going
to prison than of graduating from high school
~ s. 718.2(e) Criminal Code of Canada
A court that imposes a sentence shall also take into consideration the
following principles:

(e) all available sanctions other than imprisonment that are
reasonable in the circumstances should be considered for all
offenders, with particular attention to the circumstances
of aboriginal offenders.
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The Court instructed judges to look at two sets of factors when
sentencing an Aboriginal offender:
(A) The unique systemic or background factors which may have
played a part in bringing the particular Aboriginal offender
before the courts; and
(B) The types of sentencing procedures and sanctions which
may be appropriate in the circumstances for the offender
because of his or her particular Aboriginal heritage or
connection.
~Duty

of Counsel:

•

It is counsel's duty to bring the individualized information before the
court (See: R. v. Florence, 2015 BCCA, @ para 21 and lpeelee @
para 60)

•

Defence and Crown should be prepared to make submissions and, if
necessary call relevant evidence (See: R. v. H.G.R. BCSC 2015
BCSC, R. v. Blanchard, 2011 YKTC 86)

•

"The application of Gladue principles is required in every case
involving an Aboriginal offender, regardless of the seriousness of the
crime" (See: R. v. Elliot 2015 BCCA@ p.5 and lpeelee @ para 87)

Gladue Factors
• Are mitigating in nature (See: R. v. Eustache, 2014
BCCA337)
• Not simply a link to Aboriginal heritage or not..
• But a real consideration of "Gladue Factors"
• It is not counsel's or the client's burden to show a
"causal link" between the criminal offence and
Gladue factors, but it would be helpful to judge to
know how the factors or the individual's specific
circumstances are linked to the crime
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Gladue factors may indude:
"' family circumstances
"' support network
"' residential schools
"' unemployment
"' lack of educational opportunities
• dislocation from Aboriginal communities, loneliness and
community fragmentation
"' family involvement in criminal environment
"' loss of identity, culture and ancestral knowledge
• substance abuse
• poverty
"' racism
"' abuse
• witness to violence

Gladue Submissions / Reports
COUNSEL HAVE A DUTY TO BRING GLADUE INFORMATION BEFORE
THE COURTS & CLIENTS HAVE A RIGHT TO CONSIDERATION OF
GLADUE FACTORS I PRINCIPLES
7 IDENTIFY CLIENT AS ABORIGINAL & ADVISE THE CLIENT OF THEIR
RIGHT TO GLADUE SUBMISSIONS
7 INTERVIEW CLIENT ABOUT BACKGROUND AND/OR APPLY FOR A
GLADUE REPORT FOR THE CLIENT
7 PROVIDE THE COURT WITH APPROPRIATE INFORMATION
• Gladue Factors that you know of or that are reported in the Gladue
Report
• How they connect to the offender and/or offence
• Explain argument how it reduces "moral culpability"
• Provide caselaw as to appropriate "range' of sentence" {see
Courthouse Library RANGEFINDR where you can include specific
details ie: client is Aboriginal and there is a Gladue Report)
7 PROVIDE COURT WITH INNOVATIVE ALTERNATIVES RE: SENTENCE
WHEN POSSIBLE IE: EMPHASIS ON RESTORATIVE JUSTICE AND
HEALING GOALS I CONNECTION BACK TO COMMUNITY
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Some Gladue Resources
• "What Gladue Reports Must Contain: A guide to the content,
style, formatting, and proofreading of Gladue reports/' Legal
Services Society Gladue Pilot Project, 2014 (Google search:
"What a Gladue Report must contain" will bring up link to
PDF)

• University of Manitoba, Gladue Project

-7 includes link to "Gladue Handbook: A Resource for Justice
System Participants in Manitoba/' Debra Parkes, et. al.
September 2012
http://umanitoba.ca/outreach/chrr/resources/gladue-projec.html

Criminal - First Nations Courts
• Current First Nations Courts: New Westminster (since November
2006); North Vancouver (includes Whistler, Squamish and the
North Shore, since February 2012); Kamloops (since March
2013); and, Duncan (since May 2013}.
• The Court has been developed in consultation with local First
Nations. Courts have Elders who lend wisdom and provide
guidance.
• Focus is holistic, recognizing the unique circumstances of First
Nations offenders within the framework of existing laws.
• FNC provides support and healing to assist in rehabilitation and
to reduce recidivism. It also seeks to acknowledge and repair the
harm done to victims and the community.
• Development of new FNCs in communities in BC at the request
and with the support of local First Nations.
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Civil Litigation - Class Actions
• British Columbia: http://www.callkleinlawyers.com/classactio ns/current/abo rigi na 1-sixties-scoo p/
• Alberta, Manitoba, Saskatchewan (Merchant Law):
https://www.merchantlaw.com/class-actions/current-class-actions/jndianmetis-scoop-class-action
• Ontario: https://sixtiesscoopclaim.com/contact-us/
• Newfoundland & Labrador:

-7Representative former students and Canada have now reached a $50
million settlement that provides compensation for former students who
attended.
-7Unless they have previously removed themselves from the lawsuit, the
Settlement is available for anyone who was alive as of November 23, 2006
and who attended the IGA or Moravian Schools in the following locations
between the dates listed:
• i. Cartwright -April 1, 1949 to June 30, 1964
ii. Northwest River - April 1, 1949 to June 30, 1980
iii. Nain -April 1, 1949 to June 30, 1973
iv. Makkovik-April 1, 1949 to June 30, 1960
v. St. Anthony-April 1, 1949 to June 30, 1979

Status - Descheneaux
Descheneaux c. Canada (Procureur General) 2015 QCCS 3555

• On August 3, 2015, the Superior Court of Quebec announced
its decision in the Descheneaux case. The Court found that
several paragraphs and one sub-section relating to Indian
registration (status) under section 6 of the Indian Act
unjustifiably violate equality provisions under the Canadian
Charter of Rights and Freedoms (Charter) because they
perpetuate a difference in treatment in eligibility to Indian
registration between Indian women as compared to Indian
men and their respective descendants.
• The Court struck down these provisions, but suspended the
implementation of its decision for a period of 18 months, until
February 3, 2017, to allow Parliament to make the necessary
legislative amendments.This judgement discusses how the
Indian Act has historically applied differential treatment on
the basis of gender
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• From 1927- 1985, Indian Status was extended through
the male lineage only. A father with Indian Status could
confer status to his non-Indian wife and children. On the
contrary, a woman with Indian Status lost her status
upon marriage to a non-status spouse, and was unable to
pass status to her children. In this way, Indian Status has
been been extended through the male line while being
retracted through the female line.
• In 1985, amendments to the Indian Act replaced this
scheme with a gender neutral system: a child with two
Indian Status parents is registered as a Status Indian
pursuant to section 6(1). A child with one Indian Status
parent is registered pursuant to section 6(2), regardless
of whether the child's Indian ancestry is matrilineal or
patrilineal.

• Although the 1985 amendments neutralize the gender
issues going forward, the law continues to uphold the
section 6(1) Status of any children who were registered
or were entitled to section 6(1) Status under the
previous Act.
• This means children who received their section 6(1)
Status from their father maintain this beneficial Status,
while children who received their status from their
mother are only granted section 6(2) Status pursunt to
the 1985 ammendments.
• In this way, women continue to face repercussions from
past versions of the Indian Act. Women granted status
under section 6(2) are not able to extend status to the
next generation, while their male counterparts with 6(1)
status are able to do so.
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•This rule has been coined "the second
generation cut-off," and puts women at a
particular disadvantage. By denying women the
ability to pass status on to their children in the
same manner as men, the law perpetuates the
stereotype that the identity of Indian women
and their descendants is somehow less worthy
than that of Indian men.
•The plaintiff {Descheneaux} in this case is an
Indian man with 6{2} Status. His mother had
section 6{1} Indian Status and his father was
non-Indian. Descheneaux married a nonIndian and was unable to register his children
under section 6 of the Indian Act.

" Deschenaux argued that but for the gender discrimination in
the Act, he would be entitled to 6(1} Status himself and be
able to pass 6(2) status to his children. In other words, if
Descheneaux1 s Indian mother had instead been his father, he
would have had section 6(1) Status himself, and been able to
pass on Status to his children pursuant to section 6(2).
• The Court found that this discrimination in the Indian Act is
not justifiable. The ability to pass on identity and culture is a
right that should not be denied on the basis of gender. The
court ruled that section 6{1)(a),(c), (f) and section 6(2) of the
Indian Act unjustifiably infringe section 15 of the Charter.
• Once the new law comes into force, people. previously unable
to obtain status under the Indian Act as a result of the
discriminatory provisions may be able to appeal to the Indian
Registry for Status with consideration of their matrilineal
heritage.
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"The Government of Canada's Response: A
Sequenced and Two-Staged Approach"
https:/(www:aadnc-aandc.gc.ca/eng/1467227680166/1467227697623

• Under Stage I, legislation would be introduced to address
known residual sex-based discrimination in Indian
registration under the Indian Act, including the facts in
the Descheneaux case and decision.
• The propose.d amendments would eliminate the
inequities found in Descheneaux and address other
known sex-based discrimination in Indian registration.
More specifically, the following have been id.entified to
date, for inclusion as part of the proposed legislative
amendments:

• Cousins Issue: Address the differential treatment of first
cousins whose grandmother lost status due to marriage
with a non-Indian, when that marriage occurred between
September 4, 1951 and April 17, 1985 (see Annex A).
• Siblings Issue: Address the differential treatment of women
who were born out of wedlock of Indian fathers between
September 4, 1951 and April 17, 1985 (see Annex B).
• Issue of Removed Minors: Address the differential
treatment of minor children who were born of Indian
parents, but lost entitlement to Indian status because their
mother married a non-Indian after their birth, and between
September 4, 1951 and April 17, 1985 (see Annex C).
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• As part of Stage II of this initiative and in keeping with the
Government's commitment reconciliation with the Indigenous
Peoples of Canada through a renewed nation-to-nation
relationship based on recognition, rights, respect, cooperation
and partnership, a collaborative process with First Nations and
other Indigenous groups will be launched in 2017 to examine
the broader issues relating to Indian registration and Band
membership that cannot be addressed under Stage I, due to
time and other constraints.
• The collaborative process would be the iterative next step to,
and build on, the wealth of information submitted by First
Nations and other Indigenous groups as part of the 2011
Exploratory Process on Indian Registration Band Membership
and Citizenship.
·
• The purpose of Stage II will be to identify areas for future
reform.

• Participation in the collaborative process would be
inclusive and involve First Nations governments, Treaty
and Nation organizations, and regional and national
organizations that represent the interests of First
Nations, including First Nations women, Metis and nonstatus Indians.
• The collaborative process would be jointly designed with
First Nations and other Indigenous groups. Preliminary
discussions with First Nations and other Indigenous
groups would be held to determine the nature and scope
of work and discussions to take place, the subject
matters that would be examined under this process and
the types of activities that would be undertaken by
participants. Preliminary discussions on the collaborative
process would also be informed by the outcomes of
priority-setting engagement on the review of laws.
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• Without prescribing the subject matters for discussion, based
on the findings of the 2011 Exploratory Process, it is
anticipated that the issues of interest for First Nations and
other Indigenous groups will likely include, but not be limited
to, the following:
• Other distinctions in Indian registration.
• Issues relating to adoption.
• The 1951 cut-off date for eligibility to registration specific to
Bill C-3.
• The second-generation cut-off.
• Unstated/unknown paternity.
• Cross-border issues.
• Voluntary de-registration.
• The continued federal role in determining Indian and Band
member under the Indian Act.
• First Nations authorities to determine membership under the
Indian Act.

• Canada would also seek to include for discussion issues
surrounding children of same-sex parents and non-cisgender
identities as they relate to eligibility for Indian registration and
Band membership.
• At the end of Stage II, the Minister will present the results of
the collaborative process to Cabinet. Should
recommendations be made for further legislative changes, the
Minister could embark on subsequent phases of engagement
with First Nations and other Indigenous groups on future
legislative or other reform pertaining to Indian registration
and Band membership.
• The collaborative process under Stage II will be conducted
within a one-year time frame and launched some time in
2017-2018, following the passage of legislative amendments
to address known residual sex-based discrimination in Indian
registration (as per Stage I), and sequenced to follow prioritysetting engagement in respect of the review of laws.
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Some Resources
• Truth and Reconciliation Commission - Reports & Findings
http://nctr.ca/reports.php
" Indigenous Community Legal Clinic, Peter A. Allard School of Law
http://www.allard.ubc.ca/iclc/your-legal-problem
• Wrapping Our Ways Around Them - Aboriginal Communities and
the CFCSA Guidebook
www.nntc.cadocs/aboriqinalcommunitiesandthecfcsaquidebook.pdf
• Parents Services Society of British Columbia (PSS} - Grandparents
Raising Grandchildren Support line
http://www.parentsupportbc.ca/grandparents ·raising grandchildren
" Indigenous Community Legal Clinic, Peter A. Allard School of Law
http://www.allard.ubc.ca/iclc/indigenous-community-legal-clinic
" First Peoples Law - Aboriginal Law Report
http://www.firstpeopleslaw.com/index/articles/275.php
& http://www.firstpeopleslaw.com/public-education/publications.php
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Estates under the Indian
Act:
An Overview

Estates Unit, BC Region

The Law Foundation Provincial Training Conference·
INAC presentation October 19, 2016.

What we'll cover
The Estates Unit in INAC- BC Region
• Overview of the law of estates under the Indian Act

• Sections 48(8) and 50 of the Indian Act

Who we are and what we do
The Estates Unit in INAC-BC Region
We act for the Minister of Indian Affairs, carrying out her
responsibilities under the Indian Act.
1. Approving Wills and confirming the appointment of
Executors and Administrators;
2. Settling the estates of people who've passed away,
when nobody in the family is able to do so;
3. Managing the finances of people who are unable to
manage their own money due to mental incapacity;
and
4. Paying out Minors' trust accounts held by INAC.
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Who is not covered by the Indian Act?
The Indian Acts Wills & Estates rules don't apply to everyone
• Section 4(3) states "Sections 114 to 122 and, unless the
Minister otherwise orders, sections 42 to 52 do not apply to
or in respect of any Indian who does not ordinarily reside on
a reserve or on lands belonging to Her Majesty in right of
Canada, or a province."
• Sections 42 to 50 are the decedent estates sections.
•Section 51 provides the Minister with the authority to
manage the property of mentally incapable adults
• Section 52 deals with minors' trust accounts

Who is covered by the Indian Act?
When the Act Applies
The person must be:
1.

Status (registered) First Nation person; and

2.

Make his/her home on reserve.
Includes people who live on-reserve but are away
for a period of time to go to school or for seasonal
employment;
-

Includes people whose home is on reserve, but who
have to leave to go into a care facility off-reserve;
Does not include status First Nations people who
don't live on-reserve, or people who live on-reserve
but don't have First Nations status.

Indian Act's estates provisions
Sections 42 to 50: Wills and Estates
Powers of Minister with respect to property of
deceased Indians
• 42. (1) Subject to this Act, all jurisdiction and authority in
relation to matters and causes testamentary, with respect
to deceased Indians, is vested exclusively in the Minister
and shall be exercised subject to and in accordance with
regulations of the Governor in Council.
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Indian Act's estates provisions
Sections 42 to SO: Wills and Estates
Section 43: Particular powers of Minister
• appoint, and remove/replace, executors of wills and
administrators of estates;
• carry out the terms of wills of deceased Indians and
administer the property of Indians who die intestate; and
• make or give any order, direction or finding that in her
opinion it is necessary or desirable to make or give with
respect to any matter referred to in section 42.

Indian Act's estates provisions
Sections 42 to SO: Wills and Estates
Section 44: Courts may exercise jurisdiction with
consent of Minister
•The Minister can refer an estate to the Court (in BC, the
BC Supreme Court) for all purposes (s.44(1}}, or can just
refer a specific issue to the Court (s 44(2)) but otherwise
retain her authority over the estate.
• Indian Act still applies not BC law.

Indian Act's estates provisions
Sections 42 to SO: Wills and Estates
Section 45: Wills
• 45. (1) Nothing in this Act shall be construed to prevent or
prohibit an Indian from devising or bequeathing his
property by will.
(2) The Minister may accept as a will any written
instrument signed by an Indian in which he indicates his
wishes or intention with respect to the disposition of his
property on his death.
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Indian Act's estates provisions
Sections 42 to 50: Wills and Estates
Section 45 cont'd: Probate
• (3) No will executed by an Indian is of any legal force or
effect as a disposition of property until the Minister has
approved the will or a court has granted probate thereof
pursuant to this Act.

What Makes a Will legal?
The requirements in the Indian Act for MAKING a Will
·•The person making the Will must:
1. Be age 16 or older, unless they are married or in the
Armed Forces; and
2. Be able to understand what they are doing when
they write the Will ["mental capacity"].
• The Will must:
1. Be in writing;
2. Be signed by the will-maker;
3. Take effect upon death; and
4. Give something away.

What Makes a Will legal?
The requirements in the Indian Act for PROBATING a Will
•The original "Last" (most recent) Will must be submitted
to INAC for probate (called "approval" in the Indian Act).
• A photocopy is not acceptable.
• In "approving" a Will, the Minister is checking to confirm
that the Will document meets the technical requirements
to be a valid Will, i.e., that it is a genuine document
(original and signed document) that is in writing, signed by
the deceased, disposes of property (such as personal
belongings or land), and is intended to take effect upon
death.
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Indian Act's estates provisions
Sections 42 to SO: Wills and Estates
Section 46: Will Voidance
• (1) The Minister may declare the will of an Indian to be
void in whole or in part if she is satisfied that
a) the will was executed under duress or undue
influence;
b) the testator at the time of execution of the will
lacked testamentary capacity;

Indian Act's estates provisions
Sections 42 to SO: Wills and Estates
c) the terms would impose hardship on persons for
whom the testator had a responsibility to provide;
d) the will purports to dispose of land in a reserve in a
manner contrary to the interest of the band or
contrary to this Act;
e) the terms of the will are so vague, uncertain or
capricious ... difficult or impossible to carry out; or
f) the terms of the will are against the public interest.

Indian Act's estates provisions
Sections 42 to SO: Wills and Estates
Section 47: Appeal to Federal Court
• 47. A decision of the Minister made in the exercise of the
jurisdiction or authority conferred on him by section 42,
43 or 46 may, within two months from the date thereof,
be appealed by any person affected thereby to the
Federal Court, if the amount in controversy in the appeal
exceeds five hundred dollars or if the Minister consents to
an appeal.
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Indian Act's estates provisions
Sections 42 to SO: Wills and Estates
• If a person dies without a valid Will, section 48 sets out
the rules for distribution when a person dies without a
Will.
• The person looking after the estate must follow these
legal rules, which are set out in section 48.

Section 48
Who inherits ifthere is no valid Will?

Section 48(8)
Where closest heirs are nieces/nephews
DISTRIBUTION OF PROPERTY ON INTESTACY

Distribution among next-of-kin
• 48.(8) ... any interest in land in a reserve shall vest in Her
Majesty for the benefit of the band if the nearest of kin of
the intestate is more remote than a brother or sister.
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Indian Act's estates provisions
Sections 42 to 50: Wills and Estates
Section49
• A transfer of land from an estate is not effective until
Minister approves it.
Section 49 under FNLMA
• A transfer of land from an estate is not effective until the
band's designated signing authority has approved and
registered the transfer.

The Sale of Reserve land
Decedent estates
Section50
• If land is inherited (Will, or no Will) by a person who isn't a
member of the same band as the deceased at the time of the
deceased's death the Superintendent of Indian Affairs must
sell the non-member's share of the land and give them the
sale proceeds instead of the land itself.

Who does section 50 apply to?
Decedent estates
• Section 50 applies only to estates that are under the
jurisdiction of the Minister of Indian Affairs. So, if someone is
a registered Indian but is ordinarily resident off-reserve in
Vancouver, section 50 do.esn't apply to their estate.
•The exec·utor or administrator of their estate can't transfer
reserve land to a non-member, but how they get there is
their business, and the Superintendent isn't involved.
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Section 50 (1) and (2)
Decedent estates
Non-resident of reserve
• 50. {1) A person who is not entitled to reside on a reserve does
not by devise or descent acquire a right to possession or
occupation of land in that reserve.
Sale by superintendent
• 50. (2) Where a right to possession or occupation of land in a
reserve passes by devise or descent to a person who is not
entitled to reside on a reserve, that right shall be offered for
sale by the superintendent to the highest bidder among
persons who are entitled to reside on the reserve and the
proceeds of the sale shall be paid to the devisee or
descendant, as the case may be. Unsold lands revert to band.

Section 50 (3)
Decedent estates
• 50. (3) Where no tender is received within six months or such
further period as the Minister may direct after the date when
the right to possession or occupation of land is offered for
sale under subsection {2), the right shall revert to the band
free from any claim on the part of the devisee or descendant,
subject to the payment, at the discretion of the Minister, to
the' devisee or descendant, from the funds of the band, of
such compensation for permanent improvements as the
Minister may determine.

Section 50 (4)
Decedent estates
Approval required
• 50. (4) The purchaser of a right to possession or occupation of
land under subsection {2) shall be deemed not to be in lawful
possession or occupation of the land until the possession is
approved by the Minister.
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Section 50 workarounds
Absolute Disclaimers, Heirs/Beneficiaries' Agreements
Absolute Disclaimer
Non-member can 'disclaim' {refuse) the gift of land, which
will then pass to the next person in line to inherit. Works
well if a band member heir or beneficiary is next in line.
M.!lY be a solution for non-member spouse, ifs/he has
children with the deceased who will then inherit the land
and 'allow' mum/dad to remain in the house. Can also be
useful for situation where 6 children are inheriting land and
only 1 is a non-member.

Section 50 workarounds
Absolute Disclaimers, Heirs/Beneficiaries' Agreements
Heirs'/Beneficiaries' Agreement
If the estate has other assets as well as the reserve land, the
executor or administrator may be able to arrange things so
that non-members get the other assets and the reserve land
only goes to band members. However, must ensure that
everyone is still getting their appropriate share of the estate
{e.g. If the land is worth $50,000, can't just give nonmember $1,000 in cash and call it a deal).

Section 50 Sales
Sales of Entire, or Fractional, Interests in Land
Can only be conducted by Superintendent, not the
executor, administrator, or the Band
Fractional sale: e.g. Selling a 1/20 interest. Unless land is
leased {in which case any band member might want it, for
the revenue stream).
Sale is conducted by correspondence and is open only to
the band-member heirs or beneficiaries and any existing coowners of the parcel of land. There is no minimum bid.
Usually conducted over a 30-day period.

9

Section 50 Sales
Sales of Entire, or Fractional, Interests in Land
Full sale: Open to all band members (on or off reserve),
advertised in local and regional newspapers, notice of sale
posted on reserve. Process derived from Songhees series of
court decisions. Usually conducted over a 90-day period,
but may be extended if no bidders. There is no minimum
bid required.
If no bidders for a sale - whether full or fractional - the
interest in land may be returned to the band after 6
months, with no payment for land value to the nonmember heir or beneficiary.

Section 50 Sales
Sales of Entire, or Fractional, Interests in Land
If there are no bidders for a sale - whether full or fractional the interest in land must be returned to the band after 6
months (which may be extended by the Superintendent),
with no payment to the non-member heir or beneficiary for
the value of the land itself, though the band may be required
to pay for the value of improvements (e.g. a house).
We have had a couple of cases in which the land has reverted
to the Band.

Contact Information
INAC - BC Region contacts
Estates Unit
604.775.5100
Toll free: 1.888.917.9977
Email: BCestates@aandc-aadnc.gc.ca
Section 50 - Call Lois Paul @604-671-6052
Email: Lois.Paul@aandc-aadnc.gc.ca

Superintendent is Dawna Tong
Email: Dawna.Tong@aandc-aadnc.gc.ca
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Debt and Consumer Issues
•

Show me the Money: Enforcing RTB Monetary Orders in Small
Claims Court (Day 1)

•

Current Issues in Debt (Day 2}

•

Financial First Aid for Advocates (Day 3)

Show me the Money
1.

handout;

2. Confirmation of Service of Monetary Order for Enforcement form;

3. Some common procedural questions in Small Claims Court handout;
4. PC Rule 17.1 attachment to procedural questions;
5. updated PC practice direction on fax filing;
6. Schedule A, Small Claims Rules;

7. Resource Sheet for Small Claims Court; and
8. Appendices A to F with Table of Contents

for monetary compensation
(Prepared by: Alison Ward, Barrister and Solicitor, Community Legal Assistance
Society, November 16, 2011 and updated October 1, 2016).

The Residential Tenancy Branch (''RTB") often makes orders that a landlord must pay
money to a tenant. Examples are:
•
•
•

an order to return a security deposit;
a monetary order for breach of quiet enjoyment or property damaged or
disposed of by a landlord;
an order to pay one month's rent as compensation when evicted due to
landlord use, etc.

This workshop is not about how to get orders for money from the RTB. The workshop is
about how to *collect* money from a landlord, once a tenant has obtained an RTB order
for monetary compensation.
Enforcement of RTB monetary orders is the sole responsibility of the party in whose
favour the order was made; the RTB does not assist with enforcement of its monetary
orders. If a monetary order is in favour of a tenant who still lives in the rental unit owned
by the landlord that the order is against, the RTB may direct the tenant to deduct the
monetary award from the rent payable (see Residential Tenancy Act, s. 65(1 )(b)). Rent
should not be withheld unless the decision explicitly states this is allowed.

Step One: Send the landlord the RTB order and demand letter
The first step is always the same. Once you have an RTB monetary order against a
landlord, you need to send the landlord a formal demand letter and the RTB order. The
demand letter should
•
•
•
•

•

identify yourself as advocate for the tenant;
attach a copy of the RTB's Order;
give the landlord a specific date and time by which the landlord must pay,
tell the landlord how payment should be made, and where it should be
sent or delivered (i.e. by check payable to the tenant sent to your office?
by check payable to the tenant sent to the tenant's address of XYZ
street.); and
state that if the landlord does not pay by the deadline, you will suggest
the tenant pursue enforcement of the order through the courts.

See Appendix A for a sample demand letter.
Send or deliver the demand letter to the landlord in such a way that you will be able to
prove that the landlord received it. You could send it by registered mail, or have it hand
delivered by someone who notes the date and time it was delivered to the landlord.
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You must have proof of how and when the landlord was served with the RTB Order, as
you will need to file that proof of service with the Small Claims Court when you file the
Order for enforcement with Small Claims. See Step two, section C below called "How
to file a Monetary Order with Small Claims Court for more information on proof of
service.

What if a landlord won't voluntarily pay?
If a landlord won't voluntarily pay, an RTB order for money owed can be enforced in
either Provincial (Small Claims) or the Supreme Court of British Columbia.
In addition to enforcing an RTB order through the courts, you can let RTB management
know if a landlord ignores RTB orders. Under sections 94.1 to 94.31 of the RTA, the
Director of the RTB can assess complaints and impose fines of up to $5,000 per day
while a contravention of the Act or Regulations continues, including failure to comply
with the Order of an RTB arbitrator. While penalties have not been used much yet, it can
be important to notify the RTB of instances of non-compliance by a landlord in order to
document patterns. Repeated non-compliance by a landlord may lead to imposition of
penalties.

Step Two: How, when and where to file an RTB order in Court:
Sections 84 and 85 of the Residential Tenancy Act, S.B.C. 2002, c 78 [as amended]
("RTA") say:
Director's orders may be filed in Supreme Court
84 (1) A decision or an order of the director may be filed in the Supreme Court and
enforced as a judgment or an order of that court after
(a) a review of the director's decision or order has been

(i) refused or dismissed, or
(ii) concluded, or
(b) the time period to apply for a review has expired.
(2) Subsection (1) applies whether the decision or order is interim, temporary or
final.

Certain director's orders may be filed in Provincial Court
85 (1) This section applies to a decision or an order of the director if
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(a) the decision or order is for financial compensation or the return of

personal property, and
(b) the amount required to be paid under the decision or order, excluding
interest and costs, or the value of the personal property is within the
monetary limit for claims under the Small Claims Act.
(2) A decision or an order described in subsection (1) may be filed in the
Provincial Court and enforced as a judgment or an order of that court after
(a) a review of the director's decision or order has been
(i) refused or dismissed, or
(ii) concluded, or
(b) the time period to apply for a review has expired.

a) What court? Provincial Court or Supreme Court?
Generally, unless there are inter-provincial issues, (discussed below) RTB monetary
orders are filed for enforcement in the Provincial (Small Claims) Court of BC. The RTB
can make monetary orders for up to $25 000, and the Provincial Court can enforce
orders for up to $25 000. Enforcement in Small Claims Court is usually faster, cheaper
and easier to understand than enforcement in Supreme Court.
This workshop is about enforcement of orders in Small Claims Court only. Enforcement
in Supreme Court is a complicated topic that is beyond the scope of this presentation.
However, see the section below regarding inter-provincial issues to be aware of
situations where it may be prudent to file an RTB order for enforcement in BC Supreme
Court rather than in Small Claims Court.
b) Timing: When to file an RTB Order with court
Sections 84 and 85 of the RTA provide an RTB order cannot be filed with a court until
any internal review is completed or the time for internal review has expired.
Section 80 of the RTA sets the deadlines within which an application for internal review
of an RTB order must be made. For most monetary orders, an application for internal
review must be filed within 15 days after a copy of the decision or order is received by
the party.
How do you calculate those 15 days? Are they business days? Or calendar days? The
Dispute Resolution Rules of Procedure define "days" as follows:

"In the calculation of time expressed as clear days, weeks, months or years, or
as "at least" or "not less than" a number of days, weeks, months or years, the
first and last days must be excluded.
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In the calculation of time NOT referred to in subsection (c), the first day must be
excluded and the last day included. "This is the rule that applies when a thing
must be done "within" a certain number of days.
Further,
"If the time for doing an act falls or expires on a holiday, the time is extended to
·
the next day that is not a holiday.
If the time for doing an act in a business office falls or expires on a day when the
office is not open during regular business hours, the time is extended to the next
day that the office is open."
If neither party files for review of the director's order within 15 days of receiving it, then
you can file a copy of the RTB order for enforcement with the courts. Count 15 days,
starting the day after you know the landlord received your demand letter and the RTB
order. If the 15th day falls on a day that the RTB is not open for business, extend your
counting to the next day that the RTB is open for business.
When that deadline has passed, phone the RTB and confirm that no internal review
application has been filed. Once that is confirmed, you can proceed to file the RTB
Order with Small Claims Court.

Question: Is there a maximum time frame in which you must file an RTB
monetary order for enforcement with the courts in BC? For example, if a
monetary order was made 5 years ago, can you still file it with Small Claims?
Answer: This seems to be a grey area. There does not seem to be a maximum
lifespan attached to an RTB monetary order. If a tenant has an old monetary
order that they want to enforce, they should proceed with the enforcement steps
set out in this workshop. If the Small Claims Court refuses to file it saying it is
"too old," the tenant should seek legal advice about their specific situation.

c) How to file an RTB Monetary Order with Small Claims Court
Unless you are dealing with a Registry that allows you to fax file an Arbitrator's Order,
you must go in person to the Small Claims Registry to file either the original Monetary
Order of a certified copy of the Order.
Before attending the Small Claims Registry to file the RTB Order, you need to:
a) complete a Confirmation of Service of Monetary Order for Enforcement Form. A
copy of that form is attached to this handout.
b) attach to the Confirmation of Service form any documents you have to prove how
and when the Monetary Order was served on the landlord/other party. If you had
the Order personally served on the landlord/other party, the person who served
the Order must sign and complete that form to confirm when and how they
served the Order.
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c) Either arrange to pay the $21 fee to file the RTB's Order with the Small Claims
Registry, or complete an Application to the Registrar to waive the filing fee (see
handout on "common procedural questions in Small Claims Court" for information
on completing an application to waive the filing fee).
If your agency or your client pays the filing fee, that amount will be added to what
the landlord/other party owes your client.

Step 3: Enforcing once an RTB order has been filed in Small
Claims Court
Once the RTB monetary order has been filed with the Court registry, this effectively turns
it into a judgment of the Court where it is filed. That is, it has the same force and effect
as a judgment of that court, and can be enforced in the same ways as a judgment of that
court.
A court judgment (including a filed RTB order) is in effect for 10 years from the date it
made. That means that you can try and enforce an RTB monetary order through
the courts for up to 10 years from the date it was filed by a court in BC.
There is no way to renew a judgment. At the end of that 10 year period, the
judgment/filed order will expire, unless the tenant files a new Notice of Claim with Small
Claims Court to sue the landlord(debtor) on the judgment: this step must be taken before
the 10 year limitation period expires. For example, if a filed RTB order says that a
landlord must pay a tenant $10 000 and the landlord has not paid any of it ten years
after it was filed with the court, the tenant can issue a Notice of Claim against the
landlord and sue the landlord for the unpaid judgment amount.
Courts do not automatically enforce their own judgments. You and your client must
decide what the best way is to enforce any particular order.

How do you pick a way to enforce an order?
To decide how to enforce a particular order, you first need to know two things:
1. What different enforcement options are available through Small Claims Court; and
2. What income or assets does the debtor/landlord have? That is, what might you be
able to enforce against?

For detailed discussion of these issues, see the following materials:

Appendix C: An Ovetview of Collection Procedures, Small Claims Court Fact Sheet,
The Law Centre (University of Victoria);
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Appendix D: Payment Hearings, Small Claims Court Fact Sheet, The Law Centre
(University of Victoria);
Appendix E: Garnishing Orders, Small Claims Court Fact Sheet, The Law Centre
(University of Victoria); and
Appendix F: Provincial Court Small Claims Handbook (CLEBC, 2011) Chapter 8,
"Enforcing the judgment."

Other considerations
1.

What is an advocate's role in Small Claims Court?

Does an advocate have a right to attend, e.g. a payment hearing or speak to an
application for a garnishing order?

Generally, a person involved in a Small Claims Court case has the right to be
represented by a lawyer or articled student. The person does not have the right to be
represented by an advocate. This means that an advocate does not have an absolute
right to speak on behalf of a client in Small Claims Court.
In order for an advocate to speak on a client's behalf in court (e.g. to make submissions,
or ask questions or otherwise present a case or application), the advocate must obtain
the Court's permission to do so. A request for such permission is made at the start
of each hearing or application, and it is made orally to the judge who is hearing that
application.
Your client must always attend court. You cannot attend instead of your client. The
client will also need to tell the judge that they would like you to help them with that day's
hearing/ procedure.

To request permission to assist a client in a hearing, introduce yourself to the judge
formally. Spell your name if it is not easy to spell. Judges in Small Claims Court are
addressed as "Your Honour."
You should state your name, job position and name of the agency where you work. Tell
the judge if you are funded by the Law Foundation and if you have a supervising lawyer.
If you have a supervising lawyer, tell the judge the lawyer's name, and whether the
lawyer is aware that you are in court that day on this application (the lawyer should be).
Tell the judge what involvement you have had with the file so far (for example, did you
prepare the application you are there on that day? Did you also draft the affidavit? etc).
Essentially you want to persuade the Court that that you are knowledgeable about the
client's case and about court procedures, and that it will assist both the client and the
Court/judge if you are allowed to speak on the client's behalf. It can also be very helpful
to tell the judge about any barriers that would make it difficult for the client to present
their own case.
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For example, you can say:
"Your Honour, my name is Susan Smith. I am a Law Foundation funded advocate at the
Burnaby Women's Centre. I am asking for the Court's permission to assist Mr. Client in
court today with this payment hearing.
My supervising lawyer is Betty Black; she is aware I am seeking the Court's permission
to assist with this application today. Mr. Client is trying to enforce an order he obtained
against his former landlord at the Residential Tenancy Branch. I represented Mr. Client
in the hearing at the Residential Tenancy Branch, and helped him prepare all the
documents for today's application. Mr. Client speaks English as a second language and
has a grade 6 education. I believe it would assist the Court if I am allowed to speak on
Mr. Client's behalf today. Thank you."

2.

lnterprovincial Issues

You may encounter situations that raise inter-provincial issues.

Example:
A client comes to see you. They just obtained an order from the RTB for
monetary compensation from their landlord. The landlord owns the house the client
lived in, in Vancouver. However, the landlord lives in Ontario. They want to know if you
can help them enforce the RTB Order. Do they enforce it in BC or Ontario? And, how?
Considerations: Garnishing orders and other orders issued by B. C. Small Claims
Court are only effective against assets, garnishees and people that are located in BC.
Think about whether there may be assets or garnishees located in BC that you could
enforce against through Small Claims Court. For example, if the landlord has new
tenants who pay her rent each month, you could file the RTB Order with the B.C. Small
Claims Court and apply for a garnishing order against the new tenants in Vancouver.
B. C. Small Claims Court orders cannot attach income, garnishees or assets located
outside BC. If the landlord has assets or income in Ontario that your client wants to
enforce against, they cannot do that through BC Small Claims Court. To attach assets or
income in Ontario, the client would have to enforce the order in Ontario.
Each province and territory in Canada has its own legislation regarding reciprocal
enforcement of judgments from other provinces and territories. To see if an order from
BC can be enforced in Ontario, the client would have to consult the Ontario legislation
about reciprocal enforcement of judgments. They would first need to see if the Ontario
legislation made it possible to enforce BC orders in Ontario and, if so, follow the process
outlined in the Ontario legislation about how such extra-provincial orders are registered
and enforced in Ontario.

Depending on what the reciprocal enforcement legislation for the other province
or territory says, it may be necessary to first file the RTB order with the BC
.=..;;;;;.a;;;.;;..;;:;.;.;;.;;.;:;....;;;;;...;:;..;:;:;.;;..;: before trying to register and enforce it in
province or
territory.
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Sample provincial legislation about reciprocal enforcement of extra-provincial judgments:

BC:

Enforcement of Canadian Judgments and Decrees Act

Saskatchewan: Enforcement of Canadian Judgments Act.
The provincial legislation in each of Alberta, Manitoba and Ontario is called the
Reciprocal Enforcement of Judgments Act.

nforcement in
#RTB-21

Residential Tenancy Branch File Number
Full name of person seeking payment
last name

(when landlord's name is

a business name, enter the full legal business name in the 'last name' box)

middle name(s)

first name

Address

(current address for service of documents)

Phone Number

CJ ....____ ______.._____ ___.I DI
street number

unit

and

street name

province

city

postal code

I CJ .___I_
area code

number

______.

... .._ ........,...,,, (this is the dispute address recorded in the original application for dispute resolution)

....___________.._____ _ _ _____.I

I

c=J .___I~____J

street number and
street
city
province
postal code
·····name·············································································································································································

D Decision D Monetary Order

Please note: This form may not be used for an Order of Possession. When serving an Order of Possession, you
must use the forms required by the Supreme Court of British Columbia. These are available at
http://courts.gov.bc.ca/supreme_court/self-represented_litigants/info_packages.aspx.

I

I

I

I

This was served on the
day of
in the year 20
Full name of person being served, as the name appears on the decision or order

Address

CJ

(current address for service of documents)

street number

unit

and

street name

~I

_____.

on

Phone Number

~--1

D.___I____.I

CJ~I

city

province

area code

postal code

--

number

by (check all that apply)
1
2
3

D

Hand delivering a copy to the person

D

Sending a copy by registered mail to the person's residence, the forwarding address provided by
the tenant or the address at which the landlord does business as a landlord
Sending a copy by regular mail to the person's residence, the forwarding address provided by the tenant or
the address at which the landlord does business as a landlord

D Leaving a copy with the landlord's agent, if the person is a landlord

D
4
5
6
7
8
g

D

Leaving a copy with an adult whom apparently lives with the person

D
D

Faxing a copy to the person's fax number provided for service

D Leaving a copy in the mail box or mail slot at the person's residence or landlord's address
D Attaching a copy on the door or other conspicuous place (describe in Special Details on page 2)
The method ordered by the Director of the Residential Tenancy Branch

Your personal information is collected under section 26 (a) and (c) of the Freedom of Information and Protection of Privacy Act
for the purpose of administering the Residential Tenancy Act and Manufactured Home Park Tenancy Act. If you have any
questions regarding the collection of your personal information, please contact an information officer by calling 604-660-1020 in
Greater Vancouver: 250-387-1602 in Victoria: or 1-800-665-8779 elsewhere in B.C.

FOR"'" ...... .RTB website: www.gov.bc.ca/landlordtenant
Public Information. lines:· 1-800-665-8779 (toll-free) Greater Vancouver 604-660-1020

Victoria 250-387-1602

Residential Tenancy Branch
Office of Housing and Construction Standards
#RTB-21 (2014109)

page 1 of 2 pages

(describing Option 7 on page 1)

In the box below, please describe the conspicuous place where you attached the material served.

D
D
D

~egistered mail receipt with clearly legible detailed information and tracking report attached

Fax transmission report attached
Witness statement:
On

I

I watched
(Date)

(Name of person serving material)

give
(Description of what was served)

to

by
(Description of how material was served)

(Name of person being served)

Name:

Date:
(Name of witness) (Please print)

Signature:

D Hand delivery receipt:
On

I.___________.

I received

(Date)

(description of what was given to you)

from
(Name of person who gave you the materials)

Name:

Signature:

(Name of person receiving the materials)

I confirm I served the D Decision D Monetary Order in the way described on Page 1.
D I confirm that I checked with the Residential Tenancy Branch and the order has not been suspended.

Signature:

Date:
day

(Signature of person serving the document(s))

Full name of person serving the documents, including,
Address

of person serving the document(s)

D

year

if applicable, company name

Same address as person seeking payment (p. 1)

..__ _____.I
~
unit
street number and
street name
city
#RTB -21

month

IDI
province

Phone Number

I CJI~-~

postal code

area code

number

page 2 of 2 pages

Some common procedural questions in Small Claims Court
*Prepared by Alison Ward, Barrister and Solicitor, Community Legal Assistance Society,
November 21, 2011 and updated October 1, 2016

1. What court documents can be filed by fax?

2. Can a hearing be held by telephone?
3. What fees apply in Small Claims Court? Can you waive them? How?
4. What costs can someone recover in Small Claims Court?

1. Fax Filing in Small Claims Court
Fax filing in Small Claims is a confusing topic. Different Small Claims Court registries
have different rules for what court documents can be filed with that court registry by fax.
In each case, you will need to consider what kind of document you are trying to file, and
what registry you are working with. The easiest solution is to call the Registry where
you want to file, and ask them if a particular document can be filed by fax, or if it
must be filed in person (by mail or in-person attendance).
Otherwise, each time you want to know if a client can file something by fax, you must
look at:
a) Rule 17.1 of the Small Claims Rules (attached), called "Procedures in Fax Filing
Project Registries," and
b) Provincial Court Practice Direction, Fax Filing Pilot Project (attached).
Rule 17.1(1) defines 14 Provincial Court registries in BC as "fax filing pilot project
registries." The list might surprise you: Vancouver and Victoria are not on it.
If you are working with a registry that is a fax filing registry, the next question is:
can this particular kind of document be fax filed with the Registry?
Rule 17 .1 (2) sets out a list of things that cannot be fax filed with a fax filing registry. This
includes director's orders under the Residential Tenancy Act (although the Rule refers to
old section numbers in the Residential Tenancy Act; Arbitrator's orders may still not be
accepted for filing by fax, even in fax filing registries). Always call ahead to ask before
trying to fax file an RTB order with a Registry. Notices of Claim and Replies can be fax
filed in such registries. So can other kinds of applications, like applications to a registrar,
applications for payment hearings, etc.
When transmitting documents to a Provincial Court registry by fax, you must use a
specified fax cover sheet, which is Form 20 under the Small Claims Rules. A sample
copy is attached.
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If you are working with a registry that is NOT a fax filing registry
Small Claims Rule 17 (entitled "General") applies to all Small Claims Court registries that
are not fax filing registries. It says:

17 (17) A registrar may accept for filing any document, except a notice of claim
or a reply, that has been transmitted to the registry by a fax machine.
Rule 17(17) is clear that Notices of Claims and Replies cannot be filed by fax in
registries that are not part of the fax filing pilot project. But Rule 17(17) seems to
contradict the fax filing rule as it suggests that something like an Arbitrator's ·Order,
which may not be allowed to be filed by fax in a fax filing pilot project registry, can be
filed by fax in other registries. In practice this is not the case. Registries that are not in
the fax filing project seem to apply Rule 17 .1 (2) (which ·1ists things that cannot be fax
filed with a fax filing registry) to their own operations.
Registries that are not in the fax filing pilot project seem to be inconsistent in their
practice. Again, it is always best to phone the registry and confirm whether they will
accept a particular document (e.g. an application for a payment hearing, or application to
a registrar, an Arbitrator's Order, etc.) for filing by fax, and to confirm the fax number you
should use.

2.

Can a hearing be held by telephone?

Let's say your client has applied to Small Claims Court for a payment hearing with the
landlord that she has an RTB order against. Your client lives 100 km away from the
Small Claims Registry and has small children. She would have to hire a babysitter to
attend the hearing in person, and she cannot afford to do that.
Can she attend the hearing by telephone?

Analysis:
Small Claims Rule 16(2), entitled "Applications to the Court," says:

A registrar may make any of the following orders without a hearing:
(c.1) an order permitting a hearing to be conducted by telephone.
So, with permission from the Registrar, a party can attend any Small Claims Court
hearing by telephone. However, the party must apply for permission from the Registrar
in advance. Note it is not possible to attend a trial in Small Claims Court by telephone,
as a trial is not considered to be a "hearing." All parties must attend a trial in person.
To apply for permission to attend a hearing by telephone, see Rule 16(3) (called "how to
apply to a registrar"):

3
(3) To apply for an order listed in subrule (2), a party must complete an
application (Form 16), following the instructions on the form, and file it at the
registry.

A copy of Form 16 (called Application to the Registrar), is included in the materials as
Appendix B. An application to the Registrar for permission to attend a hearing by
telephone is a paper application and almost never requires an oral hearing.

3. What fees apply in Small Claims Court? Can they be waived?
Schedule A of the Small Claims Rules (attached) sets out the filing fees that must be
paid in to the Small Claims Registry. For example, it costs $21 to have a certified copy
of an Arbitrator's order under the Residential Tenancy Act filed in Small Claims.
Rule 20( 1) of the Small Claims Rules says:
(1) Anyone who cannot afford the fees payable for registry services under
Schedule A may apply to the registrar (see Rule 16 (3)), to be exempted from
paying the fees.

An application to the Registrar to waive a filing fee is done by paper only and usually
does not require an oral hearing. Rule 16(3) of the Small Claims Rules sets out the
procedure to follow to apply to waive filing fees. It involves filing an Application to a
Registrar (which is Small Claims form #16), following the instructions on the form, and
filing it at the registry.
A copy of an Application to a Registrar is included in the materials as Appendix B. The
Application should include detailed information about the applicant's income and
expenses to illustrate that they cannot afford the filing fee. It is a god idea to use a
Small Claims Form called a Statement of Finances to do this, although use of that form
is not mandatory.
A sample Statement of Finances is included in the materials in
Appendix B. If possible, the tenant/applicant should attach proof of their income to the
application or statement of finances.

4. What costs can someone recover in Small Claims Court?
Rule 20 of the Small Claims Rules deals with what fees and expenses can be recovered
in Small Claims Court. Rule 20(2) provides:
Successful party to receive filing and service fees
(2) An unsuccessful party must pay to the successful party the following expenses,
unless a judge or registrar orders otherwise:
(a) any fees the party paid for filing any documents;
(b) reasonable amounts the party paid for serving any
documents;
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(c) any other.reasonable charges or expenses that the judge
or registrar considers directly relate to the conduct of the
proceeding.

However, that rule seems to apply only to cases started by a Notice of Claim, and not to
cases that involved collection action only.
For expenses in collection proceedings, the relevant rules are:
a) Rule 20(7), which allows a creditor who is enforcing an order in Small Claims to
ask a judge to add the amount of any filing fees they paid, to the amount the
debtor owes them; and
b) Rule 20(6), which provides that if one party drives up expenses unnecessarily
(e.g. by repeat adjournments, or unnecessary applications), a judge can order
them to. pay expenses another party incurs as a result of their conduct.
Unlike the BC Supreme Court, an unsuccessful party cannot be required to pay any of
the other party's legal fees in Small Claims Court.

B.C. Reg. 261/93
o.c. 1030/93

Deposited July 30, 1993
effective October 1, 1993

Court Rules Act; Small Claims

[includes amendments up to B.C. Reg. 371/2008, April 1, 2009]

res i Fax
istries

Ii

Project

Definition
(1)

In this rule:

"clerkn means a member of the registry staff;
"fax filing pilot project registry" means the Chilliwack,
Cranbrook, Dawson Creek, Kamloops, Kelowna, Nelson, Penticton,
Prince George, Rossland, Salmon Arm, Smithers, Terrace, Vernon
or Williams Lake Small Claims registry.
[en. B.C. Reg. 10/2003, s. 1.]

Application of this rule
(2)

Despite rule 17 ( 17) and subject to this rule, if a registry is a fax filing
pilot project registry, a registrar or clerk may accept any document in a
filing that has been transmitted to the registry by fax, except the
following:
(a) a certificate of service respecting an application for a
default order;
(b) a certificate of judgment under section 88 of the Court
Order Enforcement Act;
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( c) an order under section 76 of the Offence Act;
( d) a director's order under section 22 (8) of the Residential
Tenancy Act;
( e) an decision or order of an arbitrator or the director
under section 57 (5) of the Residential Tenancy Act;
(f) a restitution order under section 741 of the Criminal
Code.
[en. B.C. Reg. 10/2003, s. 1.]

When a fax filing may be refused
(3)

A registrar or clerk may refuse to accept a filing that is transmitted to a
fax filing pilot project registry by fax for any one or more of the following
reasons:
(a) the filing is not accompanied by a fax cover sheet in
Form 20;
(b) the filing relates to more than one claim;
( c) the filing and the fax cover sheet exceed 20 pages in
length and the registrar has not given leave;
( d) applicable registry services fees have not been paid;
( e) in the opinion of the registrar or clerk, the filing is
illegible and cannot be used by the court;
(f) the filing is incomplete;
(g) the filing should have been transmitted to another fax
filing pilot project registry;
(h) the filing does not otherwise conform to practice and
procedure under these rules and any applicable enactment.
[en. B.C. Reg. 10/2003, s. 1.]
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a fax filing is
( 4)

A filing that is transmitted to a fax filing pilot project registry by fax and
received by the registry fax machine will be filed as soon as is
practicable, provided that it has not been refused under subrule (3).
[en. B.C. Reg. 10/2003, s. l.]

When a fax filing is considered to be filed
(5)

A filing that is transmitted to a fax filing pilot project registry by fax is
considered to be filed on the date stamped on it by a clerk.
[en. B.C. Reg. 10/2003, s. 1.]

Original of fax filing may be required by judge
(6)

A judge may require that the original of a document transmitted to a fax
filing pilot project registry by fax in accordance with this rule be
produced.
[en. B.C. Reg. 10/2003, s. 1.]

THE PROVINCIAL COURT
OF BRITISH COLUMBIA

Effective date: 23 Feb 2015
GEN 01

PRACTICE DIRECTION
FAX FILING REGISTRIES - FAMILY AND SMALL CLAIMS

Purpose
To provide fax numbers for the registries where documents will be accepted for fax filing.

Application
This practice direction applies to the court registries listed below.

Directions
1. The following are the designated fax numbers for the registries where documents will

be accepted by fax pursuant to Small Claims Rule 17.1 and Provincial Court (Family) Rule

5.1.
Chilliwack

(604) 795-8397

Cranbrook

(250) 426-1498

Dawson Creek

(250) 784-2218

Kamloops

(250) 828-4345

Ke Iown a

(250) 979-6768

Nelson

(250) 354-6133

Penticton

(250) 492-1290

Prince George

(250) 614-7923

Rossland

(250) 362-7321

Salmon Arm

(250) 833-7401

Smithers

(250) 847-7344

Terrace

(250) 638-2143
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2.

Vernon

(250) 549-5461

Williams Lake

(250) 398-4264

Confirmation offiling

The registry staff will return to the person submitting the document a confirmation that the
document has been filed. It is in the discretion of a registrar or clerk of the court whether
the confirmation will be returned by fax or by some other method.
This confirmation will consist of:
•
•
•
3.

a cover sheet, stating the fees paid and any comments about the filing;
the first page of the document, showing the date stamp and file number; and
any other page altered by registry staff.

Hours of registry for fax filing

Documents received after 4:00 p.m. will be deemed to be received on the following
business day.

Duration
This practice direction is in effect from February 01, 2003 and remains in effect until further
direction from the Chief Judge.

I make this practice direction pursuant to my authority underthe Provincial Court Act, R.S.B.C.
1996, c. 379, the Small Claims Act, R.S.B.C. 1996, c. 430, the Small Claims Rules, B.C. Reg.
261/93, and Rule 20(13) of the Provincial Court (Family) Rules, B.C. Reg. 417/98.

Thomas J. Crabtree
Chief Judge
Provincial Court of British Columbia
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Deposited July 30, 1993

B.C. Reg. 261/93
o.c. 1030/93

effective October 1, 1993

Court Rules Act; Small Claims Act

S RULES
[includes amendments up to B.C. Reg. 371/2008, April 1, 2009]

Schedule
[en. B.C. Reg. 74/98; am. B.C. Regs. 10/2003, s. 2; 172/2003, s. 8; 458/2004;
459/2004; 285/2005; 371/2008.]

Fees
You must pay these amounts for the following services:

Registry Services

1

filing a notice of claim
for claims up to and including $3 000
for claims over $3 000

filing a reply, unless the defendant has agreed to
all of the claim
for claims up to and including $3 000
for claims over $3 000

filing a counterclaim or a revised reply containing a
counterclaim
for counterclaims up to and including $3 000
for counterclaims over $3 000

filing a third party notice

$

100
156

26
50

100
156

25

2

For filing an application for a default order

25

.1 For returning confirmation of acceptance or refusal of a
transmitted to a fax filing pilot project registry by
by mail or fax

10

.2 For filing a request for judgment or for dismissal

25

.3

25

filing an application for a mediation compensation

For a search of a record, other than
(a) an electronic search conducted from outside the
or
a search of a record of a proceeding by
a party to that proceeding, or
(ii) the party's solicitor

1 For returning by mail, fax or electronic mail the results
a search of an existing case, the aggregate of the

8

10
1

fee for returning the results
cost per page faxed or mailed

2 For accessing from outside the registry, including,
limitation, viewing, pri~ting or downloading,
record that is found by or created in response to
electronic search or request, including, without
an index of cases produced in response to a
search query

For copies, per page

6

1

3

For a certified copy of a record
for 10 pages or less
for each additional page over 10 pages

a certificate of judgment or any other certificate

10 For filing a certified copy of an order
from another registry of the court, except for a
Restitution Order made under the Criminal Code
of an arbitrator under the Residential Tenancy Act

11 For taking or swearing an affidavit for use in the court, .
. . . ,.................... for taking or swearing an affidavit in the course
a person's duties as a peace officer or as an agent
officer of British Columbia or an affidavit of nonunder Rule 7 (20)

12 For filing the records required for the issue of a

13

14

21
6

30

21
21

31

40

. [B.C. Reg. 10/2003, s. 2 (c).]

resetting a trial or hearing with less than 30 days'
before the date of the proceeding as set on the
I list, unless the matter must be reset due to the
of a judge

100

Sheriff Services

15

personal service by the sheriff
for receiving, filing, personally serving one person,
returning the document together with a certificate
affidavit of service or attempted service

100
20

4

~--

. . . . . . . . T(i;-). .tc;.~--~~--~-h--~ci-ciit·i·~--~.~--i-~~-;~-;~--~---~--~--~~~-ci-·. ~--t-t.h~--~~~-~-----------------T·. - -. ·;c;-·1
!address
!Cc) for each additional person served not at the same
!address

l.,,.v,__,_.,..,_.,,.,.,J,.._,.,,_,.,_,_.,,.,. ,. ...,,,,,,,_.,,,,,,,,,,.,._.,.,_.,_.,_,,.,;,,,.,,,.,w,.wu•.wmNN•m.w•NN.-m.·•·•··••··•·w•.w>,,.,..;.•,,,,._.,_._,_,w_,_,.,,_•..,_,,,,,,,_.,,,,,_

.·•····•-·-•·.·•••••,_,,,.,,.,,,,_,,.,.,,.,_.,,_.,,,_.,_,_.,_.,_,_.,_.,,,_.,,.,,,._-,,_w,_,.,_.,,__._.,_,,,,.,,_,,,.,_.,,w.·•······"

I
I
i

I

,,.,._.,,,,.,.,,..,,,_.,,J-"'"'·'

.·.·.-..

16 For
iCa) receiving, filing, serving one person by registered
!mail and returning the document together with a
!certificate of service or attempted service

20 i
10

1

I. I
·-~;I:.

kb) each additional person served by registered mail at j
1
lthe same address

1:7 [For enforcing orders fo~~~i~~:--:~~-:ale

~
1

------ - J

IC a) for each order
70 i
j(b) for attending, investigating, inventorying,
i
ss I
!cataloguing, taking possession, preparing for sale, per j 10%
!hour for each sheriff involved
;cc) as commission on the sum realized, or on the sum
!settled for, as the case may be, after deducting
ldisbursements properly incurred
IC d) the amount of the commission payable under
!paragraph Cc) must be reduced by 50% if an
!auctioneer, broker or other individual sells the goods
iand chattels for the sheriff and receives a fee or
!commission for doing so

I

·········--···1
~

)

·18 !In lien and recovery actions,
!(a) for enforcing a lien other than a repairer's lien, or
(for recovering goods, if the enforcement or recovery is
!completely or partly accomplished
!Cb) for attending, investigating, inventorying,
~cataloguing, taking possession, per hour for each
1
sheriff involved

:19 !In respect of items 17 and 18, for each kilometre
!travelled
3

.~. _., , •.,,.,,.,..-,.,.·;.·,;••·,.·.·;.L.w,uu.w,.,;;.wu.·.·;,-••·.·;;;,uo;,,._.-,..,,,,.,,_.,,_.,,•., .
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75!
55 1
~

I
~
~

J
i

1
~

'

0 .so 1~

-

I
~
~
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••, ,••, •••

5

For a search, including a certificate of result

taking or swearing an affidavit for use in the court,
,. . . ,. . ~.._ ..,, . . for taking or swearing an affidavit in the course
a person's duties as a peace officer or as an agent
officer of British Columbia

5

30

disbursements properly incurred to carry out items
15 to 21

In addition to any other fees payable under this Schedule, a further fee of $7.00
must be paid for transmitting a document package to a registry through the
electronic filing service of Court Services Online. For the purposes of this provision,
a "document package" is any document or, if a group of documents is transmitted
at one time in relation to the same court file, that group of documents.
Despite anything in this Schedule, if, after consultation with the Chief Judge, the
Crown enters into an agreement with a person under which the person is
authorized to access one or both of registry records and specified registry services
and is exempted from payment of any or all of the fees provided under Items 6,
6.1, 6.2 and 7 for such access, the person may, on payment of any fee required
under the agreement and on compliance with any other terms and conditions
imposed by the agreement, access, during the term of the agreement, the registry
records and registry services to which the agreement applies without payment of
the fees from which the person is exempted under the agreement.

Resources for Provincial (Small Claims) Court
* Prepared by Alison Ward, Barrister and Solicitor, CLAS, November 18, 2011 and
updated October 1, 2016

1. The Small Claims Rules are found at
http://www.bclaws.ca/EPLibraries/bclaws new/documenUID/freeside/261 93 OOb
The Small Claims Rules are the legal rules that set out how applications and
various steps must be taken in Small Claims court: how to serve documents, how
much notice you must give a defendant of an Application to a Judge, how to
apply for a payment hearing, etc.
2. The Small Claims Act is at
http://www.bclaws.ca/EPLibraries/bclaws new/documenUID/freeside/00 96430 0
1 The Act does not contain much detail. However, section 3 outlines what
jurisdiction the Small Claims court has; sections 5 to 15 outline the procedure for
appealing a Small Claims court decision.
3. All of the court forms that are used in Small Claims Court can be found at
http://www.ag.gov.bc.ca/courts/small claims/info/forms.htm
You will need to
read the Small Claims rules, or perhaps a Law Centre guide, to figure out which
form you need to use for a specific step in a case.
4. The schedule of court filing fees payable in Small Claims Court is located in
Schedule A to the Small Claims Rules. Schedule A is at
http://wwW.bclaws.ca/EPLibraries/bclaws new/documenUID/freeside/261 93 05b
A person who cannot afford to pay court filing fees in Small Claims court can
make an application to have filing fees waived, can make an application under
Rule 20(1) of the Small Claims rules to be exempted from paying fees. That
application is made by filing a application to the Registrar under Rule 16(3) of the
Small Claims court
5. The Justice Education Society has a very useful public legal education website
about Small Claims Court at http://www.smallclaimsbc.ca/ It includes videos
that explain how Small Claims Court works, and information about what to expect
in the court process. The site has basic information about enforcing court orders
at http://www. smallcla imsbc. ca/court-decisions

6. The Ministry of Attorney General, Court Services Branch, has a very useful
website about Small Claims Court at
http://www.ag.gov.bc.ca/courts/small claims/info/guides.htm The site includes
links to the Small Claims Rules, Small Claims fees, and Small Claims forms. It
also includes 8 guides to the Small Claims court process including, for example,
guides to making a claim, replying to a claim, serving documents, etc. The site

2

also has a "small claims filing assistant," which provides $Orne instructions for
completing small claims court forms.
7. The Law Centre in Victoria has a set of 21 extremely useful fact sheets about
the Small Claims court process, including guides to specific applications such
as how to apply to set aside a garnishing order, how to apply to cancel a default
order, how to apply for a payment hearing or a garnishing order, etc. The fact
sheets also include links to the court forms you need to complete for specific
applications, and examples of completed court forms.
The Law Centre fact sheets are at
http://www.thelawcentre.ca/self help/small claims factsheets A table of
contents listing all the fact sheets on the Law Centre site is attached.

8. The UBC Law Students' Legal Advice Program ("LSLAP") manual has:
•

A chapter on Creditors' Remedies and Debtors' Assistance (see chapter 10 at
http://www.lslap.bc.ca/manual.html ). Pages 8 to 15 about unsecured
creditors' options are relevant to enforcing monetary orders in Small Claims
Court.

•

a chapter on Small Claims Court Procedure (see chapter 20 at
http://www.lslap.bc.ca/manual.html ) The section on enforcement of orders is
quite short, from pages 56 to 59 of that chapter.

9. The Court Order Enforcement Act, which contains rules regarding garnishing
orders and other applications, is at
http://www.bclaws.ca/EPLibraries/bclaws new/document/I D/freeside/00 96078 0

1
10. Consumer Law and Credit/Debt Law (LSS publication) is at
http://www.lss.bc.ca/publications/pub.php?pub=17 This is a free publication of
over 200 pages dealing with discrete topics related to debt and consumer law. It
has several chapters that may help with enforcing judgments in Small Claims
Court. See: Chapter 21, Enforcing judgments against Chattels; Chapter 22,
Enforcing judgments against land; Chapter 27, Garnishment and Set-off; Chapter
29, Instalment Payment Orders.
11. Provincial Court Small Claims Handbook is a legal manual published by
Continuing Legal Education C. It should be available at your Courthouse
Library. A copy of the handbook's Chapter 8, "Enforcing the judgment" is
included with the course materials.
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Appendix A - Sample demand letter to Landlord for payment of monetary order

To:

Ms. B Landlord
XXX Oak Street
Vancouver, BC

By Registered Mail (or by hand delivery, etc)
November 22, 2011

Dear Ms. Landlord:

Re:

Residential Tenancy Branch Order for payment of $500 to Ms. A Tenant

I am assisting Ms. Tenant with issues related to her former tenancy with you at 2222
Main Street, Vancouver.
- On November 1, 2011, the Residential Tenancy Branch ("RTB") ordered that you pay
Ms. Tenant the sum of $500.00. A copy of the RTB's order is enclosed for delivery.
The sum of $500.00 is payable to Ms. Tenant immediately. Kindly issue payment of
$500.00 by cheque made payable to Ms. A Tenant and mailed to Ms. Tenant at her
current address of2957 Brick Road, Vancouver, BC VIV lVl.
If Ms. Tenant has not received your payment on or before 5 pm on Friday December
9th, she will be advised to seek legal advice regarding enforcement of the RTB order
against you in court, plus payment of court costs and interest.
Ms. Tenant would prefer not to litigate this matter. She therefore looks forward to
receiving your payment by December 9th. Should you have any questions or comments
about this matter, or wish to discuss payment terms, please contact me at 604 123 4567.
Yours truly,

Name of Agency

Ms. X Advocate

XA/xa
Encl. RTB order dated November 1, 2011
c.c. Ms. A. Tenant

I

PROVINCIAL

FORMi6
SCL 016 11/2006
(OPCff 7530054519)

REGISTRY FILE NUMBER

APPLICATION TO THE REGISTRAR

IN THE PROVINCIAL COURT OF BRITISH COLUMBIA (SMALL CLAIMS COURT)

Fill in the names of
the parties, copying
them from the Notice
of Claim. Also, till in
the registry file number
shown on the Notice of
Claim.

FROM:
Fill in the name, address and telephone
number of the applicant.

In the case between:

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~C~L~A~IM~A~N~T~<S~> ))ii

~~~~~~~~~~~~~~~~~~~~~~~--C

and

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~D_E~F~EN~D~A~N~T~(S=---)

-

r-'

))ii

NAME

-z
--1

ADDRESS

~~~~~~~~~~~~~~~~~~~-0

n

CITY, TOWN,

........

TEL.#

__________________~

PROV.

If the other box Is
checked, give the
details of the order you
are asking for.

-c

~~~~~~~~~~~~~~~~~~~~o

~M~llNfil!Q~IP~A!~IIY-1--------------~B~r~iti~s~h~v o~h~1m
..........
h~ia..._

Check the appropriate
box.

REGfSTRY LOCATION

POSTAL CODE

--1

The applicant asks for an order
D renewing a claim;
D renewing a third party notice;
D postponing a settlement conference;
D extending the time for filing a certificate of readiness;
D other:

D
D
D
D

permitting service of a notice of claim outside B.C.;
exempting the applicant from paying fees;
permitting a hearing to be conducted by telephone;
permitting another method of service;

0

--1

:c
m

:c

--~-------------------------------~rn

G)
-------------------------------------------~

~~~~~~~~~~~~~~~~~~~~~-(/)

_______________

--1
:c

Give the facts you wish

_T_h_e_f_a_ct_s_o_n_w_h_i_ch_th_i_s_a~p~p_l_ic_a_ti_o_n_i_s_b_a_s_e_d_a_r_e_a_s_f_o_ll_o_w_s_:

the registrar to consider

~~~~~~~~~~~~~~~~~~-l>i

and sign the
Application.

~~~~~~~~~~~~~~~~~~~~~:c

I certify these facts are true.
SIGNATURE OF APPLICANT

dale

FORM16
SCL 016 11/2006
(OPOlt 7530054519)

by the registrar

1-COURT REGISTRY 2-APPLICANT 3-0THER PARTY

MONTHLY EXPENSES

MONTHLY INCOME
Net Salary

$

Rent

$

Commissions

$

Mortgage

$

Tips and Gratuities

$

Property Taxes

$

Unemployment Insurance

$

Utilities (heat &light)

$

Pension

$

Phone

$

Investments

$

Cablevision

$

Rentals

$

House/Tenant Ins.

$

Business Income

$

Life Insurance

$

Child Tax Benefit

$

Food

$

Maintenance (if any)

$

Restaurant Meals

$

Workers' Compensation

$

Sundries & Personal Grooming $

Monthly Income of Spouse

$

Clothing

$

Law Spouse living with me

$

Laundry & Dry Cleaning

$

Income of Children (if any)

$

Motor Vehicle (lease or loan)

$

Other

$ .

(license, insurance, fuel & service)$

SUB-TOTAL:

Income Assistance

A. INCOME TOTAL

$

$

$

Transportation (public)

$

Newspapers & Subscriptions

$

Entertainment

$

Alcohol & Tobacco

$

Gifts

$

Church & Charities

$

Maintenance Payments

$

Child Care & Babysitting

$

School Expenses/Children's
Activities, Lessons

$

Other

$

B. EXPENSES TOTAL

$

®
MONTHLY DEBTS .

VALUE OF ASSETS

Credit Card(s): (please specify)

Real Estate Equity

$

Market Value

$

$

Mortgage Balance

$

$
Bank or Finance Company: (please specify)

Automobile Equity

$

Make and Year

$

$

Market Value

$

$

Loan Balance

$

Department Store(s): (please specify)

$

$
$
Other:

Bank or Other Account
(include RRSP's)

$

Stocks & Bonds

$

Life Insurance

$

Money owing to you

$

$

Name of Debtor

$
$
C. DEBT PAYMENT TOTAL:

$

Personal Property
Cash

$

Other

$

If you need more space for any item on this Statement,
·Attach an extra sheet and sign it.
Date: _ _ _ _ _ _ _ _ _ __

A. INCOME TOTAL

Signed: _ _ _ _ _ _ _ _ __

B. EXPENSES TOTAL

Print N a m e : - - - - - - - - -

SUB-TOTAL

$_ __
-$_ __
=$_ __

C. DEBTPAYMENTTOTAL -$~--~
BALANCE

= $_ _ __
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Funded by the PLE Program of the Legal Services Society

INTRODUCTION
This factsheet is about collecting debts after a Small Claims Court has made a decision that
one person owes another person money. It gives information from the point of view of the
person trying to collect and the person who must pay.

DEFINITIONS
First there are some words that should be defined.
A "PAYMENT ORDER" is a court Order requiring money be paid. A Payment Order is
sometimes called a Judgment. A Payment Order can be made because a Defendant failed to
file a Reply, or attend a Settlement Conference or trial. It can also be made after a Settlement
Conference or trial where a Judge has heard all the facts of the case. A Payment Order is
effective for 10 years. If the amount owed has not been paid by then, there is a way of
obtaining a new Payment Order and having an additional 1O years to collect.
A "DEBT" is the amount required to be paid by the Payment Order.
A "DEBTOR" under the Small Claims Rules is someone required to pay money because a
Payment Order has been made against them.
A "CREDITOR" is someone a Payment Order requires a Debtor to pay money to.

COLLECTING DEBTS FROM THE CREDITOR'S POINT OF VIEW

http://thelawcentre.ca/print/58
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When you think about it, there are only a few ways to make someone pay money they owe:
1. You could have them pay voluntarily. For example, the Debtor could be written a letter
requesting payment by a particular date to a particular address.
2. You could have a Judge order them to pay the money all at once or by installments and
have a way of punishing them if they do not pay.
3. You could take things they own and sell them.
4. You could take money owed to them by someone else, like their employer.
5. You could prevent them from dealing with land they own or indeed take land they own to
pay the debt.
Not surprisingly, the Small Claims Rules
most of these ways of collecting.

111

and the Court Order Enforcement Act 121 provide for

PAYMENT HEARINGS AND PAYMENT SCHEDULES
After a Payment Order is made a Judge or Registrar can conduct a Payment Hearing.
Sometimes a Payment Hearing is held immediately after a trial or Settlement Conference.
Sometimes a special date has to be set. The Judge at a Payment Hearing can:
• Order a date when the debt must be paid; or
• Make an installment order including the dates and amounts of installments; or
• Refuse to make an order in which case the whole debt is immediately payable.
In addition to the possibility of a Payment Schedule being ordered, Payment Hearings are
useful because a Creditor can get from the Debtor information useful for other collection
procedures. For example, a Creditor can find out the name of the Debtor's employer, where the
Debtor banks, and what assets the Debtor owns.
11

For details about Payment Hearings see Factsheet 16 [3J which is called Payment Hearings."

DEFAULT HEARINGS
A Debtor who fails to comply with a Payment Schedule can be subject to two forms of
punishment. First, the Creditor will be free to use other forms of collecting like seizing assets
and garnishment (described below). Second, the Debtor can be made to attend a Default
Hearing. If the Debtor's explanation, or failure to give an explanation, of why the Payment
Schedule has not been complied with is considered by the Judge to amount to a contempt of
Court, the Debtor can be jailed for up to 20 days -- and the debt is still owed by the Debtor to
the Creditor.
For more information about Default Hearings see Factsheet 17 [4J which is called "Default
Hearings."
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SEIZING ASSETS
If a Payment Schedule has not been made or is no longer in force a Creditor can get an Order
of Seizure and Sale. This order allows a Bailiff to seize items owned by the Debtor. But there
are some restrictions. Some of the Debtor's assets are exempt from seizure including:
• $4000 of the Debtor's household furnishings and appliances;

• One motor vehicle worth up to $5000; and

• Tools and other personal property of the Debtor that are used by the Debtor to earn an
income from the Debtor's occupation.
The Bailiff can not break into a house to seize items. And items owned by the Debtor jointly
with someone else won't be seized. In addition, the Creditor must first pay the Bailiff for the
cost of the Bailiffs service.
If items are seized the Bailiff will sell them at auction or by another reasonable method. If
enough money is obtained by the sale the Creditor will be reimbursed for the cost of seizure,
plus the amount owed on the debt.
For more information about seizing assets see Factsheet 18 [5J which is called "Seizing
Assets."

GARNISHING WAGES AND OTHER MONEY OWED TO THE DEBTOR
If money is owed to the Debtor by an employer or other person 1 a Creditor can get an Order
requiring the money owing to the Debtor be paid instead to the Small Claims Court registry.
This procedure is called Garnishment and the Order is called a Garnishing Order. Money in a
bank account can be garnished because the bank really "owes" the money to the Debtor. The
procedure to get a Garnishing Order is described in Factsheet 19 1s1 which is called "Garnishing
Orders."

REGISTERING A CERTIFICATE OF JUDGMENT AGAINST LAND
Registering a Certificate of Judgment against land owned by a Debtor prevents the Debtor from
selling or mortgaging the land unless the debt owed to the Creditor is paid off. Even if the
Debtor owns land jointly with another person, it may be useful to register a Certificate of
Judgment against the land.
A Certificate of Judgment can be obtained at the Small Claims Court Registry from the
Registrar. The cost is $30.00. The Certificate of Judgment can then be registered at the Land
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Title Office where the land is registered. The cost of filing is $25.00. A Certificate is effective for
two years, after which a new Certificate must be obtained and filed.
A search can be done at a Land Titles Office. There are four in BC and they are located in
Kamloops, Prince George, Victoria and New Westminster. A search can also be done using the
B.C. On-line [7J computer system to find out if the Debtor owns land. There is a fee for doing the.
search.

HAVING LAND OWNED BY THE DEBTOR SOLD TO PAY OFF THE DEBT
In some cases it is possible to obtain an Order to have the. Debtor's land sold. However, if the
land is used by the Debtor as a principal residence in the Capital Regional District or the
Greater Vancouver Regional District, and the Debtor's equity in the land is less than $12000
the land is exempt from being taken and sold. If the land is located elsewhere in BC and is
used by the Debtor as a principal residence and the Debtor's equity is less than $9000 the land
is exempt from being taken and sold.
The process of having a Debtor's land sold to pay off a debt owed to a Creditor is very
complicated, costly and time-consuming. Legal advice should be obtained to determine
whether it would be financially worthwhile.

DRIVER'S LICENCE SUSPENSION
If the Payment Order was for a lawsuit for bodily injuries or damages to property worth more
than $400 arising from a motor vehicle accident, a Creditor can apply to the Superintendent of
Motor Vehicles to have the Debtor prohibited from driving. Section 91 of the Motor Vehicle Act
1s1 applies to this situation. The Superintendent must be supplied with a Certificate of Judgment,
evidence of identity of the Debtor, and evidence of the Debtor's failure to satisfy the Payment
Order.
For more information contact the Superintendent of Motor Vehicles.

191

SOME OPTIONS FOR THE DEBTOR WHO CANNOT AFFORD TO PAY
Although a Payment Order has been made, a Debtor may not be financially able to pay the
debt. The law provides some protections for Debtors. These include:
• the right to request a Payment Hearing and a Payment Schedule;

• the right to apply to the Court (see Factsheet 16 [3J) to arrange a Payment Schedule;
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• the right to be free from garnishment seizure, or other collection procedures as long as
the payments required by the Payment Schedule are made on time;
1

• the right to have some of the Debtor's assets free from seizure;

• the right in most cases to keep 70% of one's wages free from garnishment and to apply to
increase the exemption up to 90% (see Factsheet 20 [101 which is called "Setting Aside
Garnishing Orders");

• the right to apply to have garnishing orders released (see Factsheet 20

[101);

• the right under Part 7, Division 1 of the Business Practices and Consumer Protection Act
[111, to be protected from unacceptable collection practices by professional debt collectors;

• the right to seek protection under the Bankruptcy and Insolvency Act. c121 For more
information contact a Chartered Accountant who is a Trustee in Bankruptcy. To locate a
Trustee you can use the Yellow Pages 1131 or myTelus.com r141.

FOR MORE INFORMATION
More information about these rights may be obtained from the local office of B.C. Debtors
Assistance (See "Debtor Assistance 11 in the Blue Pages of the telephone directory) or from a
lawyer.
You can speak with a lawyer for up to 30 minutes for a fee of $25 by obtaining a referral
through the Lawyer Referral Service 11s1 (1-800-663-1919).
You could also contact a Legal Services Society Office

[1s1

or a Community Law Office.

Please Click Here to Provide Us With Feedback 1111
Page Last edited: 2008-10-15 16:09
Major funding for The Law Centre is provided by The Law Foundation of British Columbia
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INTRODUCTION
This factsheet is divided into four parts:
• Part 1 will tell you what Payment Hearings are for and will a·lso tell you about Payment
Schedules.
• Part 2 tells how a Creditor can request a Payment Hearing.
• Part 3 tells what is likely to happen at a Payment Hearing.
• Part 4 tells how a Debtor can request a Payment Hearing and what should be done if a
person can not attend a Payment Hearing.

SOME DEFINITIONS
But first there are some words that should be defined.
A "PAYMENT ORDER" is a court order requiring money be paid. A Payment Order is
sometimes called a Judgment. A Payment Order can be made because a Defendant failed to
file a Reply, or attend a Settlement Conference or Trial. It can also be made after a Settlement
Conference or Trial where a Judge has heard all the facts of the case. A Payment Order is
effective for 1O years. If the amount owed has not been paid by then, there is a way of
obtaining a new Payment Order and having an additional 10 years to collect.
A "DEBT11 is the amount required to be paid by the Payment Order.
A "DEBTOR" under the Small Claims Rules is someone required to pay money because a
Payment Order has been made against them.
A "CREDITOR" is someone a Payment Order requires a Debtor to pay money to.
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PART1
THE PURPOSE OF PAYMENT HEARINGS
Payment Hearings can be held for a number of purposes. These include:
1. To allow a Small Claims Court Judge or Registrar to determine whether a Debtor has the
financial ability to pay the debt;
2. To determine a date by which the debt must be paid;
3. To make a Payment Schedule under which a Debtor must pay the debt by installments of
specific amounts on certain dates;
4. To allow a Debtor or Creditor to apply to vary a Payment Schedule;
5. To allow a Creditor to obtain information that would be useful for other types of collection
procedures, like garnishment, seizing assets or registering a Certificate of Judgment
against land.
Rule 12(12) of the Small Claims Court Rules

[1J

says that at a Payment Hearing a Debtor can be asked about:
1.
2.
3.
4.
5.

The Debtor's income and assets;
Other debts owed by the Debtor;
Money owed to the Debtor;
The means the Debtor has or may have in the future to pay the debt; and
Any assets the Debtor has disposed of since the claim arose.

At the conclusion of a Payment Hearing a Judge can either:
1. Order a Payment Schedule, or
2. Refuse to make a Payment Schedule.

EFFECT OF A PAYMENT SCHEDULE
If a Judge orders a Payment Schedule, the Creditor can not use any other means of collection
as long as the Debtor makes the required payments. If the Creditor learns that the debtor's
financial circumstances have changed so the debt could be paid more quickly, the Creditor
could apply to vary the Payment Schedule or have it cancelled.
If a Debtor defaults in making payments under a Payment Schedule by not paying the money
due on an installment date, then all of the balance owing on the debt becomes due
immediately. In addition, a Creditor is then free to garnish, seize assets, register a Certificate of
Judgment against land owned by the Debtor, or enforce the Payment Order by any other legal
means.
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Thus a Debtor whose circumstances change so they can't make an installment payment when
due should see if the Creditor would consent to a change in the Payment Order. If the Creditor
agrees 1 an Application to the Registrar for a Consent Order can be made. If the Creditor will not
consent, the Debtor should apply for a Payment Hearing to ask the court to vary the installment
payments to reduce the amount to be paid, or lengthen the time between payments.

II
WHEN ARE PAYMENT HEARINGS HELD
The Small Claims Court Rules allow Payment Hearings to be held at a number of times.
A Payment Hearing can be held if a Payment Schedule is not ordered at the time the Judge
makes a Payment Order. This could happen when a Defendant (Debtor) fails to file a Reply or
because the Defendant admitted the debt in a Reply and requested a Payment Schedule.
When a Payment Order is made and the Debtor and Creditor are in front of a Judge (for
example, at a Settlement Conference or Trial), the Judge may order a Payment Hearing be
held. A Payment Hearing could be ordered when the Debtor requires time to pay the debt and
the Creditor does not consent to a proposal from the Debtor as to how and when the debt
should be paid. In this case a Payment Hearing could be held immediately, or the date of the
Payment Hearing could be set by the Judge while the parties are still in court.
A Payment Hearing can be held when requested by the Creditor.
A Payment Hearing can also be requested by a Debtor.

HOW A CREDITOR CAN REQUEST A PAYMENT HEARING
To apply for a Payment Hearing a Creditor should:
1.
2.
3.
4.
5.
6.

obtain a copy of the Payment Order;
complete a Summons;
file the Summons at the Small Claims Court Registry;
serve the Summons;
prepare proof of service; and
file proof of service.
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The first step is to obtain a copy of the Payment Order. A Payment Order should be in writing.
The Court Registry staff or Creditor may fill out the form (which is available from the Registry).
The Payment Order must be signed by the Registrar or a Judge.

PREPARE A SUMMONS TO A PAYMENT HEARING
Then a Summons must be prepared.
Click here to view a samgle of a completed Summons form. t21
Click here to obtain a blank Summons form which you can use.

(3J

To complete the Summons you should:
1. Fill in the file number and the registry location as they appear on the Payment Order
2. Fill in the n·ame and address and telephone number of the person being summoned. If
the Debtor is an individual, put down that individual's name. If the Debtor is a company or
partnership, put down the name of an officer, director or employee of the company you
want summoned. If you do not know the name of any officer, director or employee, you
may have to do a company search in person, by letter or by fax at the B.C. Corporate
Registry office, 940 Blanshard Street, Victoria, B.C. VBW 3E6. A search could also be·
done by way of the B.C. On-line [4J computer system which is available at Government
Agents' offices throughout 8. C.
3. Insert the Creditor's name and Debtor's name as they appear on the Payment Order or
Default Order.
4. List what you want the Debtor to bring to court. Under the Small Claims Rules a Debtor
can be required to bring any records or other things that relate to:
a. The income and assets of the Debtor;
b. Debts owed by, and to, the Debtor;
c. The means the Debtor has of paying the debt; and
d. Any assets the Debtor disposed of since the claim arose.
5. · A general statement consisting of the above plus a specific request for income tax
records, recent employment pay stubs, business records 1 vehicle registrations and a list
of assets might be helpful.

FILE THE SUMMONS
After completing the Summons it should be filed at the Small Claims Court Registry. At the time
the Summons is filed, the Registry staff will insert on the Summons the date, time and location
of the Payment Hearing. Be sure the time of the Payment Hearing is far enough in advance to
allow the Summons to be served properly.

SERVE THE SUMMONS
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The Creditor or someone on the Creditor's behalf must serve the Summons. The Summons
must be left with the person summoned. The Summons can not be mailed to the Defendant. In
extraordinary circumstances, a Judge can allow service of a Summons by way of substitutional
service. For general information about substitutional service, see Factsheet 6 rsi.

PREPARE AND FILE AN AFFIDAVIT OF SERVICE
An Affidavit of Service should be completed by the person who serves the Summons.
Click here to view a sample of a completed Affidavit of Service. rai
Click here to obtain a copy of a blank Affidavit of Service form you can use.

l71

Filing the Affidavit of Service is necessary if the person summoned does not show up at the
Payment Hearing. This is because a Judge can then issue a Warrant to arrest the person.

Return

PART Ill
WHAT HAPPENS AT A PAYMENT HEARING
Payment Hearings are usually conducted by a Judge, who is referred

to as ·

"Your Honour."
However, in some locations in British Columbia, Payment Hearings are conducted by a Justice
of the Peace, who is referred to as
"Your Worship."
Payment Hearings are usually held in a courtroom. On the day of the Payment Hearing both
the Creditor and Debtor should be sure to attend court. While it is possible for the court to
proceed in the absence of the Creditor, it is also possible that it will be cancelled or adjourned.
If a Debtor does not attend, a Warrant can be issued for the arrest of the Debtor.
When the case is called, the parties should stand and tell the court that they are present and
are ready to proceed with a Payment Hearing. The Judge will then direct you as to the
procedure the Judge wishes to follow. Sometimes the Judge will start by asking the Debtor and
Creditor if they have been able to come to an agreement as to a Payment Schedule. If not, the
Debtor may be sworn or required to affirm to tell the truth. The Debtor will then be asked
questions. Sometimes the Judge will ask most of the questions. Other times a Judge will allow
the Creditor to ask the questions.
This factsheet contains sample questions which a Creditor might use at a Payment Hearing. A
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Creditor is not restricted to these questions. But the questions asked must be relevant to the
things a Debtor can be asked at a Payment Hearing (see the list above).

Note: A Debtor should prepare for a Payment Hearing by reading Part 4 of this factsheet and
following the instructions set out there.

TYPICAL QUESTIONS FOR A DEBTOR AT A PAYMENT HEARING
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
· 41.

How do you earn your living?
What is the name of your present employer?
How frequently are you paid?
On what dates of the month are you paid?
How long have you worked at your present location?
Are you working full time?
Are there any other places where you are employed at the present time?
Are there any monies owing to you by your employers at the present time?
Do you have a share in the ownership of any businesses? How big a share?
Does anyone owe you money? Where can they be found?
Do you have any other sources of income?
What were your earnings last year?
Did you receive any gifts of money in the last year?
Did you receive any gifts worth more than $_ _ since
?
At the time this debt was incurred, who did you work for?
How were you paid?
Do you have any other debts to be paid?
What is the amount of those debts?
Since you incurred the debt that was the subject matter of this lawsuit, have you made
payments on the other debts?
How many payments have you made on the other debts?
Do you live with anyone?
What is your marital status?
Does the person you live with work?
How much does that person earn?
How many people do you have to support?
Are there any other sources of income coming into your family unit?
Do you have a bank account?
Where is that bank account located?
Is it a joint bank account?
What other bank accounts do you have?
Do you have any children who live with you?
Do your children work?
How much do your children earn?
Do you have any cash elsewhere than in a bank account?
Do you have money in any other form such as traveller's cheques?
Do you have any expectation of inheriting any money or property?
Do you own land? Where is it located?
When did you last own land?
Who owns the house in which you live?
When was it bought? Who provided the money to buy it?
Do you own a motor vehicle? (If applicable, when did you last own a motor vehicle?)
What kind of motor vehicle is it? What is its licence number?
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42. Does your spouse own a motor vehicle? What kind of a motor vehicle? What is its licence
number?
43. Is there any money owing on your or your spouse's motor vehicle? How much? Who is
the money owed to?
44. Do you own any stocks or bonds?
45. What is the value of the furniture and other household effects which you own?
46. Do you own a boat? Where is it kept? Is there any money owing on it? To whom?
47. Do you own any jewelry?
48. Do you own any livestock?
.
49. Did you own any car or house or other property of value prior to a Payment Order being
obtained against you? What has happened to those things?
50. Were you paid for those things, and if so, by whom?
51. How do you plan to pay the debt owed in this action?

PART IV
HOW A DEBTOR CAN REQUEST A PAYMENT HEARING
The procedure a Debtor follows to schedule a Payment Hearing is similar (but not identical) to
that of a Creditor. A Debtor should:
1. Prepare a Notice of Payment Hearing;
2. Serve the Notice on the Creditor; and
3. Prepare and file Proof of Service.

PREPARE A NOTICE OF PAYMENT HEARING
Click here to obtain a blank Notice of Pay-ment Hearing form.

[7J

The form is very simple to complete. In the spaces provided merely fill in the Registry file
number, the location of the Small Claims Court Registry, the name, address and telephone
number of the Creditor as it appears on the Notice of Claim or Payment Order, and the name,
address and telephone number of the Debtor.

FILE THE NOTICE OF HEARING
Make four photocopies of the Notice of Payment Hearing and then file the Notice at the Small
Claims Court Registry. At the time of filing the Clerk will fill in on the form the date, time and
location of the Payment Hearing. Be sure enough time is allowed for service because a
Creditor must receive the Notice of Hearing at least seven days before the Payment Hearing.
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SERVE THE NOTICE OF HEARING
You can serve the Notice of Hearing in three ways:
1. Leave a copy with the Creditor.
2. Mail it by ordinary mail to the Creditor's address.
3. Mail it by registered mail. If it is mailed, it is presumed to have been delivered fourteen
days after being sent, unless there is evidence of earlier delivery.
As mentioned, the Creditor must receive the Notice seven days before the hearing. Thus, the
soonest the Payment Hearing could take placewould be eight days after the Notice was filed.
(To have the hearing so soon would require the Court Clerk to have m·ade the Court date eight
days after filing the Notice form and the Creditor would have to be given a copy of the Notice
on the same day it was filed.)

PREPARE FOR THEHEARING
The reason a Debtor will request a Payment Hearing is to have a Payment Schedule ordered
or varied. The legitimate goal of a Debtor then should be to advise the Court of the Debtor's
financial circumstances so that an appropriate order for payment can be made by the Judge.
Listed above are the NP-ical guestions which a Creditor might ask at a Payment Hearing. A
Debtor should prepare the information needed to answer these and similar questions. In
addition, the Debtor should prepare a Statement of Income and Expenses. Click here to obtain
a blank form that can be used for that Q.Yrnose. I9J The form will show the Judge the Debtor's
ability to pay the debt owed to the Creditor.
It is vital for a Debtor with .little money to be sure not to get saddled with a Payment Order to
make payments that can not be met. Failure to comply with a Payment Order may lead to a
Default Hearing, and if the Debtor's explanation for not paying is found to be in contempt of
court, the Debtor could be jailed. So it is vital that the Judge be presented with an accurate
budget showing all of the expenses which the Debtor has.
In addition, a Debtor who is on welfare may wish to bring to the Judge's attention the following
information:
1. The Debt Collection Act governs debt collection practices of debt collectors in British
Columbia.
2. The Director of Debt Collection on September 11, 1989, issued a report which stated that,
"It is the opinion of the director that the demand for payment of a debt from a welfare
recipient who clearly has welfare as his/her sole income, is contrary to the public interest.
Money diverted from the necessities of life to the Creditor reduces the Debtor's standard
of living from a level which is already at a minimum and is a use of the welfare money
that is not intended or approved by the Minister of Social Services."
3. The Debtor may suggest to the Judge that the policy which applies to debt collectors
should also apply to others seeking to enforce a Payment Order against someone on
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welfare. The Debtor who is on welfare should ask the Court to make a very low order or
no order for payment.

®

THE PAYMENT HEARING
On the day appointed, the Debtor must attend the Payment Hearing. The Debtor should bring
financial records about the things listed above. Financial records will help support the Debtor's
position.
When the case is called in court the Debtor should tell the Judge why a Payment Hearing was
requested. For example, the Debtor might say:

"Your Honour, I have requested this Payment Hearing so that a Payment Schedule can
be arranged. "

If a Payment Schedule already exists, the Debtor might say:

"Your Honour, I have requested this Payment Hearing so the Payment Schedule can be
varied because my financial circumstances have worsened."

The hearing will then be held as the Judge directs. A Debtor can expect to be asked questions
by the Judge and the Creditor. The Debtor should be sure to tell the Judge that the Debtor
prepared a budget. A copy should be given to the Judge and the Creditor.
If the Judge orders a new or revised Payment Schedule, a new Payment Order should be
prepared, signed by the Judge and filed at the Court Registry.

WHAT HAPPENS IF A DEBTOR FAILS TO ATTEND A PAYMENT HEARING
If a Debtor fails to attend a Payment Hearing the Judge can issue a Warrant for the arrest of
the Debtor. However1 before the Warrant will be put into force to arrest the Debtor, the
Registrar must first write to the .Debtor and give the Debtor Notice of Arrest. The Debtor then
has 7 days to arrange to attend court voluntarily.
So what a Debtor should do if the Debtor has not attended a Payment Hearing is immediately
telephone the Small Claims Court Registry to find out when the Debtor can be brought before a
Judge or Justice of the Peace. At the time suggested, the Debtor should go to Court. The
Warrant can then be cancelled and a new date can be set when the Debtor must appear in
Court for a Payment Hearing.

Note: If the Debtor does not attend court on the new date a Warrant for the immediate arrest of
the Debtor can be issued. The sheriff or the police will then be in a position to arrest the
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WHAT IS IN THIS FACTSHEET
This factsheet describes what garnishment is. Then it tells how to:
1. Garnish money owed to a Debtor before the Small Claims Court has made an order that
the money is owed;
2. Garnish wages owed to a Debtor after Small Claims Court has made an order that the
Debtor owes money;
3. Have money which has been paid into court as a result of a Garnishing Order, then be
paid to the person entitled to the money.

WHAT IS A GARNISHING ORDER?
Let us suppose the person you have sued has money in a savings account in a bank. It is his
money. The bank owes it to him and he could get it by going to the bank and withdrawing it.
The effect of a Garnishing Order is to have that money paid into the court registry so it is
available to be paid to you if you win the lawsuit.

SOME DEFINITIONS
Before going further, some words need to be defined. These words appear on the forms used
to get a Garnishing Order.
A "Claimant" is the person who starts a lawsuit in Small Claims Court.
A "Defendant11 is the person being sued.
"A Garnishing Order Before Judgment" is a Garnishing Order issued by the court before the
Claimant has won the lawsuit.
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"A Garnishing Order After Judgment" is a Garnishing Order issued by the Court after the
lawsuit is over and the Court has declared money is owed.

CfD

A "Judgment Creditor," who is also called a "Creditor by Judgment (or Order)" is a person who
has obtained a Court Order for money against another person.
A "Judgment Debtor/' who is also called a "Debtor by Judgment (or Order)" is the person who
has been declared by a Court Order to owe money to the Judgment Creditor.
A "Garnishee" is someone who owes money to a Defendant or Judgment Debtor.
11

Attachment Proceedings" is another term used for garnishment.

WHEN CAN A GARNISHING ORDER BE GRANTED
If a lawsuit is for debt, that is, for a specific sum of money due under a contract, then a
Garnishing Order can be obtained before the lawsuit is over. If the Claimant wins the lawsuit
the money obtained as a result of the Garnishing Order will be available at the Court Registry
and can be paid to the Claimant.
If the lawsuit is not for a debt, a Garnishing Order can only be obtained after a Court order has
been granted declaring the amount of money due to the winner of the lawsuit.

WHAT MONEY CAN BE GARNISHED
To obtain a Garnishing Order, a Garnishee must be located in British Columbia.
After a Court Order is granted, any money payable by a Garnishee to a Judgment Debtor can
be garnished including wages.
Before a Court Order is granted, wages can not be garnished.
The rest of this factsheet will tell you how to obtain Garnishing Orders. First, how to obtain a
Garnishing Order Before Judgment will be described. Then, how to garnish wages with a
Garnishing Order after Judgment will be described.

GARNISHING ORDERS BEFORE JUDGMENT
A Garnishing Order before Judgment is a special kind of order. This is because it is granted to
one side of a lawsuit before the court has decided who should win the lawsuit. Since the Small
Claims Court has jurisdiction in disputes for amounts up to $25,000 plus ·interest, it is possible
for a Claimant to get a Garnishing Order for $25,000 plus interest if that is the value of the debt
being claimed by the Claimant. So $25,000 plus interest owed by a Garnishee to a Defendant
might be paid to the Court Registry (and sit and earn no interest) until trial.
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Because the impact of a Garnishing Order before Judgment can be so great on a Defendant,@
the law requires the person seeking the order to follow the required procedure exactly. Errors in
completing forms or not following other requirements might allow a Defendant to have the
Garnishing Order set aside or permit a Garnishee to refuse to pay money owed to the
Defendant to the Court Registry.

FIND OUT THE CORRECT NAME OF THE GARNISHEE
The first step to obtain a Garnishing Order is to find out the correct legal name of the
Garnishee. This is because if you use the wrong name on the Garnishment documents 1 the
Garnishee can refuse to pay to the Court money owed to the Defendant. If the Garnishee is a
company, a search at the B.C. Corporate Registry Office would be useful. The way to do this
search is described in Factsheet 2. [1J

OVERVIEW OF THE NEXT STEPS
To obtain a Garnishing Order you must then:

1. Prepare and swear an Affidavit;
2. Prepare a Garnishing Order form;
3. File the Garnishing Order and Affidavit at the Court Registry and pay the required fee;
4. Serve the Garnishing Order and Affidavit on the Garnishee and Defendant.

PREPARE AN AFFIDAVIT
There are two types of Affidavits. One is used if it is to be sworn before the Notice of Claim has
been filed at the Small Claims Court Registry. This affidavit is called an Affidavit in Support of a
Garnishing Order Before Action. If the Notice of Claim has already been filed, an Affidavit in
Support of a Garnishing Order Before Judgment should be sworn and filed.
Because it is usually easier to start a lawsuit first by filing a Notice of Claim, only an Affidavit in
Support of a Garnishing Order Before Judgment will be described.
Click here to view a sample of a comRleted Affidavit in Supgort of a Garnishing Order Before
Judgment. r21
Click here to obtain a blank Affidavit in Supt~ort of a Garnishing Order Before Judgment which
you can use. 131

The Affidavit should be completed by filling in:
1. The court file number which will have been p4t on the Notice of Claim by the Court
Registry staff when the Notice of Claim was filed;
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2. The name of the Registry such as the "Victoria Registry";
3. The name of the Claimant and Defendant as they appear on the Notice of Claim;
4. The name and address and occupation of the person who will swear the Affidavit (usually
the Claimant);
5. If the Claimant is swearing the Affidavit tick the box before the words "I am the above,
named claimant";
6. In paragraph 2 after the words "This Action is pending and was commenced on the11 insert
the date the Notice of Claim was filed (e.g., the 3rd day of April 2003).
7. In paragraph 3 after the words "The nature of the course of action is," insert the words "as
set out on the Notice of Claim, a copy of which is attached to this Affidavit and marked
Exhibit~"';

8. In paragraph 4 insert the name of the Defendant after the word " Defenc;fant," then insert
the amount owing to the Claimant after the words "the sum of';
The amount owing should be the amount agreed to in the contract which is the basis of
the lawsuit. Unless that contract provides for interest for late payments or other default by
the Defendant, interest should not be included.
Also, only the amount which is due on the date the Affidavit is sworn can be claimed. For
example, let's suppose 3 payments of $200 each are due by installments as of April 1st,
May 1st and June 1st. The Defendant has missed the April and May payments and the
Claimant decides to sue on May 15th. The Claimant can only sue for $400 at this time,
unless the contract contained what is known as an "acceleration clause." This clause
would make the total remaining balance due if a default in payment occurred.
Finally, if the Claimant owes money to the Defendant for some reason, that amount
should be deducted from the amount claimed.
9. In paragraph 5 list the name, address, and description of the Garnishee.
For example:
"Deep Cove Credit Union, 1000 Wharf Street, Mill Bay, B.C., a Credit Union";

or
"Stan Jones, 2110 High Road, Kamloops, Real Estate Agent';

or
"The Royal Bank of Canada, 9201 Kings Road, Victoria, B.C., a Chartered Bank".
Next make a photocopy of the Notice of Claim.

SWEAR THE AFFIDAVIT
The Affidavit must be sworn and the Notice of Claim must be attached as Exhibit "A". Affidavits
can be sworn by a Notary, Lawyer or an authorized person at the Small Claims Court Registry.
There will be a fee for swearing the Affidavit. The person who swears the Affidavit should
stamp the Notice of Claim with an exhibit stamp, and should fill in the information on that
stamp.
The exhibit stamp says:
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"This is Exhibit "A" to the Affidavit of _ _ _ sworn the _ _ day of _ _ _ _ _ 200_."
Then there is a place for the person taking the oath to sign.
It is vital that all words crossed out and any corrected errors on the Affidavit be initialed by the
person taking the oath. Remember, a Garnishing Order can be set aside if an Affidavit is not
properly completed. The money paid to the Court Registry by a Garnishee might then be
returned to the Defendant.

PREPARE A GARNISHING ORDER
Click here to view a sample of a completed Garnishing Order Before Judgment. !4J
Click here to obtain a blank Garnishing Order Before Judgment form. 1s1
To complete the form:
1. Fill in the name of the Plaintiff (Claimant) and Defendant as they appear on the Notice of
Claim;
2. Fill in the correct name of the Garnishee;
3. After the words "on reading the Affidavit of' fill in the name of the Claimant and the date
the Affidavit was sworn;
4. On the lines provided on the form, fill in the name and address of the Defendant;
5. On the lines provided on the form, fill in the name and address of the Garnishee;
6. On the line which says 11 Amount due," fill in the dollars and cents of the debt owed in the
correct column;
7. Leave blank the line dealing with cost of attachment proceedings. The Small Claims
Court Registry Clerk will fill in this line. The Clerk may grant expenses for swearing the
Affidavit and serving the Garnishing Order on the Garnishee and Defendant. After filling
in how much to allow for expenses, the Registrar will also fill in the area for the "total
amount attached. 11

TAKE THE DOCUMENTS TO THE COURT REGISTRY
Next the draft Garnishing Order and Affidavit should be taken to the Small Claims Court
Registry. The Garnishing Order will be completed and signed by the Registrar. The Order and
Affidavit can then be filed. A fee will be charged.

SERVE THE GARNISHING ORDER
The Garnishing Order must be served on the Garnishee and the Defendant. The goal is usually
to surprise the Defendant so the Defendant does not defeat the garnishment by collecting his
or her money first (for example, by withdrawing it from a bank account). So the Garnishee is
usually served first, and then the Defendant is served.
Garnishing Orders can be served in the same way as a Notice of Claim, by giving it directly to
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the Garnishee or it may be served by mailing a copy to the person to be served by registered
mail to the last known post office address of that person.
See Factsheet 6 [6JCalled "Serving Documents11 for more information.

WHAT THE GARNISHEE MUST DO
When a Garnishee receives a Garnishing Order the Garnishee is required by the
Court Order Enforcement Act

r11

to pay to the Court Registry money the Garnishee owes to the Defendant, up to the amount
required by the Garnishing Order. If the Garnishee does not owe any money to the Defendant,
then the Garnishee should file Dispute Note at the Court Registry.
If money is paid to the Court Registry, a notice will be sent to the Claimant stating the amount
paid into court.

SETTING ASIDE A GARNISHING ORDER
The Defendant can apply to have the Garnishing Order set aside, in whole or in part. For more
information about how a Defendant can do this, see Factsheet 20 rai, which is called "Setting
Aside Garnishing Orders.''
Money garnished before judgment will be held at the Court Registry unless the Defendant is
successful in having 'it released. The money will not draw interest. The money will then be
available to be paid out to the party who wins the lawsuit.
A Garnishing Order for wages can only be obtained after an Order has been obtained against
the person being sued.
A private employer and a government employer can be garnished.

MONEY EXEMPT FROM GARNISHMENT
Generally, 30% of a person's wage can be garnished, except that a single person must be left
with at least $100 per month and a person with dependants, $200 per month.
Money due to a Defendant for income assistance from the Ministry of Human Resources or the
Workers' Compensation Board CAN NOT be garnished.
The rest of this Factsheet will describe garnishing wages from a private employer, the B.C.
Government and the Federal Government.
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GARNISHING WAGES FROM A PRIVATE EMPLOYER OR THE B.C.
GOVERNMENT
If you are garnishing wages from a private employer or from the Provincial Government, you
must do the following:

1. File a Judgment (which in Small Claims Court is often referred to as a "Payment Order");
2. Prepare an Affidavit in Support of Garnishing Order After Judgment;
3. Prepare a Garnishing Order After Judgment;
4. Swear the Affidavit in Support of Garnishing Order After Judgment WITHIN seven (7)
days of the Debtor's payday;
5. SeNe the Garnishing Order on the employer and on the Debtor within seven (7) days of
the paydate;
6. File at the Small Claims Court Registry an Affidavit of Service proving that a copy of the
Garnishing Order was given to the Debtor.

OBTAIN A PAYMENT ORDER
The first step is to have a Payment Order completed and filed at the Small Claims Court
Registry. If you have obtained a Default Order, you should see Factsheet 8 r91called "Default
Orders" for instructions as to how to prepare the necessary document. If you obtained an Order
from a Judge at trial, you will need to have a Payment Order completed.
For more information see Factsheet 13 [101called "Preparing for Trial."

PREPARE AN AFFIDAVIT IN SUPPORT
Click here to view a samQle of a completed Affidavit in Support of Garnishing Order After
Judgment. [111
Click here to obta_in a blank Affidavit in Support of a Garnishing Order After Judgment form
which Y-OU can use. 1121

To complete the Affidavit, fill in the following information:

1. The Court file number as it appears on the Notice of Claim;
2. The name of the Registry where the lawsuit took place;
3. The name of the person awarded judgment should be inserted before the words
"Judgment Creditor";
4. The name of the person against whom judgment was granted should be inserted before
the words "Judgment Debtor";
5. The name, address and occupation of the person who is swearing the Affidavit;
6. If you are going to swear that the contents of the Affidavit are true, tick the box before the
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words "make oath and say that." If you are going to affirm that the contents of the Affidavit
are true tick the box in front of the words "solemnly affirm that";
Most likely you will leave the words "I am the person entitled to enforce the Judgment or
Order referred to in this affidavit." Put a line through the words "I am the solicitor for the
person entitled to enforce the judgment or order hereafter referred to in this affidavit."
Also put a line through the words "I am acting for the person entitled to enforce the
judgment or order hereafter referred to in this affidavit, and I am aware of the facts
hereafter referred to in this affidavit";
In paragraph two on the form, fill in the amount of money which the Court found owing to
you;
Then fill in the amount of money still owing;
Then fill in the name of the Debtor;
Then insert your name (as Creditor);
In paragraph three fill in the name and address and description of the Garnishee. The
description might be: employer, credit union, bank, etc.
1

7.

8.
9.
10.
11.
12.

Once you have completed the Affidavit, you should take it to a notary public or a lawyer, or an
authorized person at the Small Claims Court Registry so that it may be sworn. There will be a
fee for swearing the Affidavit. Lawyers and notaries are listed in the Yellow Pages. Telephone
first to find out the fee for this service. Some people charge much more than others do for the
same service.

PREPARE A GARNISHING ORDER
Click here to view a sample of a completed Garnishing Order (After JudgmentL [1s1
Click here to obtain a blank Garnishing Order (After Judgment) form which you can use.

r14J

To complete a Garnishing Order fill in the following information:
The Court number as it appears on the Notice of Claim;
The name of the Registry where the lawsuit took place;
Your name before the words 11 Judgment Creditor";
The name of the person you obtained the Judgment against before the words "Judgment
Debtor";
5. The name of the Garnishee. If you wish to garnish wages, the Garnishee is going to be
the employer of the Judgment Debtor. If the employer is a Limited Company, you must be
sure to use the exact legal name of the employer. This will require you to do a search at
the B.C. Corporate Registry Office. The way to do this search is described in Factsheet 2

1.
2.
3.
4.

[15];

If the Garnishee is the Provincial Government, the name of the Garnishee is "Her Majesty
the Queen in the Right of the Province of British Columbia";
6. After the word "before" leave a blank so that this area can be completed by the Registrar;
7. After the words "on reading the Affidavit of' insert your name as the person who swore
the Affidavit in Support of the Garnishing Order;
8. After the words "sworn on" insert the date on which the Affidavit was sworn;
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9. Insert the Judgment Debtor's name and address in the box provided on the form;
10. Insert the Garnishee's name and address in the box provided on the form;
Note: If the Garnishee is Her Majesty The Queen in the Right of the Province of British
·
Columbia, insert the address:

Government Payroll Office
Office of the Comptroller General
Ministry of Finance
617 Government Street
Victoria, B.C. VBV 4R8
Under the address line you should also indicate the name of the Ministry the Judgment
Debtor works for if you know it. For example, you could write: "Judgment Debtor works for
the Ministry of Health." This information will help ensure that the right person's wages get
garnished.
11. Then in the lower portion of the form, insert the amount due on the Order or the balance
owing.

You should now have completed the following forms:
1. A Payment Order;
2. An Affidavit in Support of a Garnishing Order After Judgment; and
3. A Garnishing Order (After Judgment).

FILE THE DOCUMENTS
These forms should be taken to the Small Claims Registry for filing. The Small Claims Registry
will then give you a copy of the Garnishing Order for service on the Garnishee.

SERVE THE AFFIDAVIT AND GARNISHING ORDER
The Affidavit and Garnishing Order should then be served on the Garnishee.
If the Garnishee is a private employer, the Affidavit and Garnishing Order may be given to the
private employer in several ways:
1. It can be given personally to the employer;
2. It can be mailed registered to the last known address of the employer. For more
information on service see Factsheet 6 [6J called "Serving Documents."
If the Garnishee is the B.C. Government, the Court Order Enforcement Act 111 says the
Garnishing Order should be served on the Deputy Minister of Finance. In fact the Affidavit and
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Garnishing Order may be served on:
Government Payroll Office
Office of the Comptroller General
Ministry of Finance
617 Government Street
Victoria, B.C. VBV 4R8
Service can be done by registered mail. Service can also be done by having a person over 19
years old serve the Affidavit and Garnishing Order personally. The Government Payroll Office
is located at 617 Government Street on the second floor of the South Wing.

SERVE THE JUDGMENT DEBTOR
In addition to serving the Garnishee, the Judgment Debtor must also be served with the
Garnishing Order.

The Judgment Debtor must be served before money will be paid out of Court to you.
Service of the Garnishing Order on the Judgment Debtor can be done in three ways:
1. By giving the Judgment Debtor a copy;
2. By mailing a copy by registered mail to the Judgment Debtor's last known post office
address;
3. By an alternate method of service ordered by the Registrar. See Factsheet 6 l6J called
"Serving Documents" for the procedure.

WHAT THE GARNISHEE

MUST DO

If wages were due and owing within 7 days of the date of the serving of the Garnishing Order
and Affidavit in Support on the Garnishee, 30% of the wages of the Judgment Debtor should be
paid into Court by the Garnishee.

GARNISHING WAGES OF FEDERAL EMPLOYEES
The garnishment of wages of Federal employees is governed by a Federal statute called the
Garnishment. Attachment and Pension Diversion Act. 11a1

OVERVIEW OF

PROCEDURE

1. Obtain a copy of the Consent Order, Default Order or the Order obtained after a
Settlement Conference or trial (sometimes called a Payment Order) which states how
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much money is owed to the Judgment Creditor;
2. Obtain a Garnishing Order following the same steps described above for obtaining such
an order;
3. Prepare an Application Under Part 1 of the Garnishment, Attachment and Pension
·
Diversion Act (GAPDA);
4. Serve the Application, Garnishing Order and the Order which states how much money is
owed to the Judgment Creditor. Service of these documents on the Federal Government
must be done within 30 days of the date the Garnishing Order was issued by the Small
Claims Registry.

OBTAIN A COPY OF THE ORDER WHICH STATES HOW MUCH MONEY IS
OWED TO THE JUDGMENT CREDITOR
If you do not have a copy of this Order you can obtain one from the Small Claims Court
Registry.

OBTAIN A GARNISHING ORDER FOLLOWING THE SAME STEPS DESCRIBED
ABOVE FOR OBTAINING SUCH AN ORDER
Click here to view the steps for obtaining a Garnishing Order.

PREPARE AN APPLICATION UNDER PART 1 OF THE GARNISHMENT,
ATTACHMENT AND PENSION DIVERSION ACT (GAPDA)
Click here to view a CORY of a completed Application Under Part 1 of the GAPDA. 1111
Click here to obtain a blank AP-Qlication Under Part 1 of the GAPDA which you can use. 11a1
At the top of the form you will see that it requires you to include a copy of the "garnishee
summons" with the Application. A garnishee summons is another term for a Garnishment
Order.
The Application form requests a great deal of information to help identify the correct federal
employee whose wages are to be garnished. You may not know some of the required
information. Complete the form with as much information as you can. For example, you may
not know the Debtor's date of birth, social insurance number, Personal record identifier,
Personnel Office address 1 occupation or home telephone number. All this information can be
left blank if you do not know the answers.
To complete the form:
1. Ensure that in Box 1 you insert the Debtor's name as it appears in the Garnishment
Order;
2. In answer to Question 5 tick the box that indicates in what capacity the Debtor is
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employed by the Federal Government. Most likely they will be an employee of a
department of the Federal Government or a Crown Corporation;
3. You may not know whether the Debtor receives a salary or remuneration. If the Debtor is
an employee of a federal department or Crown Corporation, tick the salary box;
4. Tick the box in answer to Question 21. Then insert the amount of the debt that remains
unpaid. This should be the same amount as indicated in the Garnishing Order;
5. Be sure to complete the information in the Declaration section of the form, including
signing and dating the form.

SERVE THE APPLICATION, GARNISHING ORDER AND THE ORDER
The GAPDA says that service of the documents on the Federal government in connection with
garnishment proceedings must be effected at the place specified in the regulations. The
regulations specify that in British Columbia service of the documents can be done by
personally delivering them or by sending them by registered mail to:
Department of Justice
Vancouver Regional Office
Attention: Garnishment Registry
Royal Centre
1900 - 1055 West Georgia Street
Vancouver, B.C. V6E 3P9
Thirty percent of the wages of the Judgment Debtor should be paid into Court by the Federal
Government.
The Judgment Debtor might try to reduce the amount available by bringing an application to the
Court. For information about how this might be done see Factsheet 20 1a1 1 which is called
"Setting Aside Garnishing Orders."

HOW TO GET MONEY PAID OUT OF COURT
If the Judgment Debtor does not try to reduce the amount available to the Judgment Creditor
then there are three possible ways to get the money which has been paid into court, paid out.

1. If you obtained a Default Order (because the Defendant did not file a Reply) a special rule
applies. You can merely file an Affidavit of Service of the Garnishment Order on the
Judgment Debtor and wait until 3 months after the money was paid into Court before
requesting it be paid to you. Click here to obtain a blank Affidavit of Service form. 1141 It is
printed on the back of the Garnishment Order.
You can then go to the Small Claims Court Registry where the money is and request that
it be forwarded to y·ou. Usually the Court will request the Ministry of Finance to forward a
·
cheque to you. It may take up to 4 weeks to get the money.
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2. A faster way to get the money out of Court is to have the Judgment Debtor consent in
writing to have the money paid to you.
Click here to view a sample completed Consent to Payment Out of Court. 1191
Click here to obtain a blank Consent to Payment Out of Court that you can use. 1201
3. The last way to get the money out of Court is to give the Judgment Debtor a Notice of
Payment Out. If the Judgment Debtor doesn't dispute that Notice within 1O days, you can
apply to the Court to have the money paid out to you.
Click here to view a sample completed Notice of Payment Out. r211
Click here to obtain a Notice of Payment Out which you can use. 1221
The Notice may be served personally on the Judgment Debtor. Section 13 (3) of the
Court Order Enforcement Act 1231 also permits service of the Notice on the Judgment
Debtor by mailing a copy of the Notice registered mail to the last known post office
address of that person. If the Judgment Debtor can not be served personally and there is
no known address for the Judgment Debtor, you may have to make an application for
substitutional service of the Notice. For more information about this procedure see
sections .121211241, 13(211231 and 9@)_ 1251 of the Court Order Enforcement Act and Factsheet

-6 (6].
After the Notice has been given to the Judgment Debtor, you must wait 10 days. If the
Judgment Debtor does not file a dispute to the paying out of the money, you can then go
to the Small Claims Registry and ask to have the money paid to you. You must provide
the Registry with an Affidavit of Service to prove that the Judgment Debtor was served
with the Notice.
Click here to obtain a blank Affidavit of Service form. 12s1

Please Click Here to Provide Us·With Feedback 1211
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[§8.l]

I. INTRODUCTION [§8.1]
A.

SCOPE OF THIS CHAPTER [§8.2]

This chapter describes the procedures available to a creditor who is
recovering· on a judgment made by the Provincial Court under the
Small Claims Act, and the options available to the court in dealing
with a debtor who fails to comply with a court order.
In British Columbia, the judgment enforcement process is subject
to a mix of old and new legislation, requiring the judgment creditor's lawyer to review carefully the most effective means for
recovery on the judgment British Columbia statutes relevant to
collections law include the Business Practices and Consumer Protection Act, Court Order Enforcement Act (which. provides
substantive and procedural law for gamishme:n:t, foreign judgment
registration, and post-judoament registration against real and personal property), Court Order Interest Act, Creditor Assistance Act,
Debtor Assistance Act, Enforcement of Canadian Judgments and
Decrees Act, Fraudulent Conveyance Act, Fraudulent Preference
Act, Law and Equity Act, Limitation Act, and Personal Property
Security Act. Specifically, the focus of this chapter is on ·the
procedures for recovering a small claims judgment. ·

For a detailed treatment of collections law, other sources must be
consulted. See, for example, British· Columbia Creditors' Remedies: An Annotated Guide (CLEBC, 2001). See also the
"Collections" chapter in each edition of CLEBC's Annual Review
ofLaw and Practice. Three other texts on Canadian collections law
are C.R.B. Dunlop, Creditor-Debtor Law in Canada, 2nd ed.
(Carswell, 1995), F. Bennett, Bennett on Creditors' and Debtors'
Rights and Remedies (Carswell, 2006), and L.R Robinson Q.C.,
British Columbia Debtor-Creditor Law and Precedents (Carswell;
1993).
.

[§8.3]
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PRELIMINARY CONSIDERATIONS [§8.3]

In Provincial Court small claims proceedings:> three types of orders
may be made that require a party to pay money:
(1)

A consent order may be made by the registrar or judge at the
initiation of the parties at any stage in the proceeding under
Rule 16(1) (see §4.38 and FP 20). If the debtor fails to comply with the order, the creditor may commence collection
proceedings. Alternatively, an agreement may be made at a
settlement conference under Rule 7(20) (see §5.17 and
FP 10). If the debtor does not comply with the agreement, the
agreement is. cancelled and the creditor may file an affidavit
of non-compliance (FP 7) and a payment order (FP 52). After
filing the payment order, the creditor may take enforc~ment
measures under Rule 7(16).

(2)

A default order may be made by a judge under Rule 6,
Rule 7.2(24). and (25), or Rule 7.3(39) and (40), and in some
circumstances by a registrar, when a party has failed to file a
reply or has not attended a mediation session. The procedures are described in §4.10 to §4.25. If a default order is
filed, the creditor may pursue enforcement measures under
Rule 6(12).

(3)

A payment order
Form 10 may be made by a judge or a
registrar in a variety of circumstances. For example, a payment order may be made after a party admits to a claim
under Rule 3(6) or Rule 4(3.2) (see §3.48); following a
mediation where a party fails to comply with a provision of a
filed mediation agreement under Rule 7.2(31) and (32),
Rule 7.3(48) and (49), and Rule 7.4(40)(b) (see §2.23); at a
settlement conference under Rule 7(14)(c), (16), and (17)
(see §5.9 and §5.17); at a trial conference under
Rule 7.5(14)(b) and (16); at a simplified trial under
Rule 9.1(22)(l)(iii) and (26)(b); at a summary trial for financial debt under Rule 9.2(11)(b) and (13)(a); at any time the
parties ~ettle the claim through the formal "offi.er to settle"
procedures under Rule 10.l (see §5.36); or at a trial (see
§7.37). Payment orders ar~ discussed in §8.4 to §8.8.

m
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Most orders enforced in Provincial Court are orders made in proceedings under the Small Claims Act. However, other types of
judgments may be enforced in. the Provincial Court (for example,
an order of restitution following a criminal conviction, or an order
for an outstanding debt owed to the province for non-payment of a
loan or fee).

A proceeding to reciprocally enforce a foreign judgment cannot be
brought in Provincial Court. Such a proceeding must be brought in ·
the Supreme Court (Court Order Enforcement Act, s. 29) (see
§2.10). However, it is possible to commence a new action pursuant
to the foreign judgment in either Provincial Court or Supreme
Court (Court Order Enforcement Act, s. 3 8; Morguard Investments
Ltd. v. De Savoye, [1990] 3 S.C.R. 1077; Silverstar Properties Ltd.
v. Veinotte, [1998] B.C.J. No. 2385 (QL) (S.C.)). To enforce a Provincial Court order in a reciprocating jurisdiction, a party should
contact a court registry.in that jurisdiction.
Limitations for judgments are governed bys. 3(3)(£) of the Limitation Act, which provides a ten-year limit for bringing an action "on
a local judgment for the payment of money or. the return of person.al property'', running from the date on which the right to bring
the action arose. For discussion of limitation penods generally, see
§3.3. Parties should be aware that the Limitation Act is under
revi.ew and that limitation periods may change substantially ni the
future.
In many cases, more than one judgment creditor will be attempting
to collect from the debtor. An analysis of the prinpiples governing
execution priorities is beyond the scope of this chapter. One of the
starting points is the Creditor Assistance Act, which establishes a
pro rata sharing scheme for most execution proceeds obtained by a
col,lrt bailiff. For information about execution priorities, consult
one or more of the secondary sources cited in §8.2.

Under the Foreign, Money Clmms Act, ·R.S.B.C. 1996, c. 155, the
court has discretion to make an order for payment of money measured in a currency other than Canadian currency. Under the Act,
the court may make an order for the judgment to be measured in

[§8.4]
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foreign currency and converted into equivalent Canadian funds at
the time payments are made on the judgment. See also Exqiiisite
Excavation Corp. v. Exchequer Energy Resources Ltd (1985), 63
B.C.L.R. 273 (C.A.), in which the court declined to accept an argument that an affidavit in. support of a garnishing order was
defective because it stated the amount owed only in United States
funds.
Counsel seeking to bring certain applications. involving the collection of debts arising from "pay-day loans" should be aware of the
Practice Direction by the Chief Justice issued on January 18, 2005.
Pursuant to this Practice Direction, all applications and matters
relating to default orders or jud.::,oments, enforcement proceedings,
or payment out of funds held by the court in "pay-day loans'' cases
are assigned to a judge for consideration. This is in light of the
court's decision in A OK Payday Loans Inc. v. Watt, 2004 BCPC
467, which determined that no default judgments, trials or enforcement proceedings concerning "pay-day loans" should proceed
while certain class action proceedings are before the courts (see_
also Consolidated Financial Corp. v. Forde, 2005 BCPC 209).

II. PAYMENT ORDERS [§8.4]

A.

GENERAL [§8.5]

Recovering on a ju~oment .is often more difficult than obtaining
the ju~oment itself.
· Under Rule 11 ( 1), if a trial judge decides that payment must be
made by one party to another party following the trial, the judge
must make a payment order (Form 10; FP 52). The only exception
is where judgment has been reserved (Rule 11(15)). If judgment
has not been reserved, recovery may start immediately and the
debtor should request a payment hearing.
Where a claimant succeeds on its claim and a defendant succeeds
on its counterclaim, one may be set off against the other "such that
the party that comes out ahead emerges with a judgment for the net

@
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[§8.6]

amount" (General Building Painting & Pre.ssure Washing Ltd. v.
Vozza, 2008 BCPC 184 at para. 46; Phillips v. Telus Corp., 2002
BCPC 499 at para. 25).
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A payment order may also be made under Rule 7 .2, Rule 7 :3, or
Rule 7.4, where the parties have reached an agreement at mediation (Rule 7.2(30) and (31) and Rule 7.3(48) and (49)). If any of
the provisions of a filed mediation agreement require the payment
of money, ·and a party fails to comply with these provisions, the
party not in default may:

The judge must ask the unsuccessful party-·the debtor-whether
time to pay is required (Rule 11(2)(a)). If the debtor says no, the
judgment must be paid immediately (Rule 11 (7)), and the creditor
may take any of the steps listed in Rule 11 (11) to .recover the
judgment.

(1)

file an affidavit of non-compliance; and

(2) . after that, file a payment order for

If· the debtor does require time to pay~ the judge must ask the
debtor when he or she proposes to pay (Rule 11(2)(b)). The debtor
may propose a payment schedule. The successful party-the creditor-must then be asked whether he or she agrees with the debtor's
proposal (Rule 11(3)). ·
If the creditor agrees with the proposal, the judge may order payment by a set date or by instalments (Rule 11(4)). If the creditor
does not agree with the proposal, the judge may still order a payment schedule, or may order a payment hearing (Rule 11(5)).
If a payment hearing is ordered under Ruie 11(5), the creditor may
not take any steps to collect the debt before the payment hearing
(Rule 11(8)). If a summons to a payment hearing-has been filed,
the creditor must not take any collection steps until the payment
hearing has concluded or the summons has been withdrawn or cancelled (Rule 11(17)).
If a payment order is made in the absence of the parties because
the judge reserved the decision, the creditor may take any of the
steps listed in Rule 11(15) and the debtor may ask for a payment
hearing (see T &L Electric Ltd. v. Hovey, 2004 BCPC 409).
If a payment order is made in favour of a person under 19 years of
age, a judge may order the amount owed under the order be paid to
the public trustee for that person (Rule 11(16)). The Infants Act,
R.S.B.C. 1996, c. 223 contains other provisions relating to tJ;ie ability
of minors to pursue actions, some of which are discussed in §3.16.

j'

(a)

the amount specified in the mediation agreement less
any 2mount already paid in compliance with the
mediation agreement, or

(b)

if no amount was specified in the mediation 3t:,oreement,
for the amount of the claim less any amount already
paid in compliance with the mediation agreement
(Rules 7 .2(31 ), 7.3(49), and 7.4(40)(b )(ii)).

If a party fails to comply with a provision of a filed mediation
agreement, and the mediation agreement established an amount of
liquidated damages that is to be payable on default, the nondefaulting party may file an affidavit of non-compliance and a
payment order for that amount (Rules 7.2(32), 7.3(49), and 7.4(41)).
(See §2.23.)
B.

IF A PAYMENT SCHEDULE IS ORDERED [§8.6]

A payment schedule requires the debt to be paid by a set date or by
instalments (Rule 11(4)). If a payment schedule is ordered, the
creditor may not take any other steps to collect the debt as long as
the scheduled payments are being made by the debtor (Rule 11(6)).
The registration of a certificate of judgment in the land title office
does not constitute a "step to collect the debf' within the meaning
of Rule 11(6) (Royal Bank of Canada v. Li, [1994] B.C.J. No. 2084
(QL) (Prov. Ct.)).
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If t:p.e debtor defaults on the payment schedule, the balance of the
judgment immediately becomes due and the creditor can take steps
set out in Rule 11(11) to collect the outstanding balance
(Rule 11(14)). These steps include execution as if a payment
schedule had not been ordered and a default hearing.

C.

IF A PAYMENT SCHEDULE IS NOT
ORDERED [§8.7)

If neither a payment schedule nor a payment hearing has been
ordered, the creditor is free to take measures to collect on the judg~ent (see Rule 11(7)). Rule 11(11) provides that collection
measures include:

(1)

an order for seizure and sale;

(2)

a payment hearing;

(3)

garnishment;

(4)

a default hearing (only where the debtor has defaulted on a
payment schedule); or

(5)

any other means permitted by law.

D. · POWERS OF A REGISTRAR [§8.8]
A registrar is permitted to make a payment order (Rule 11(9)). The
registrar may make a payment order, without a hearing, if a defendant agrees to pay all or part of a claim on a reply and the claimant
consents (Rule 11(10)(a)).
The registrar may order a payment schedule, without a hearing, if a
defendant proposes or requests such a schedule in the reply, and the
claimant consents to the order (Rule ll(lO)(b)). When the claimant
does not consent to such an order, the registrar may issue a summons to the defendant to attend a payment hearing (Rule ll(lO)(c)).

[§?.9]
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III. PAYMENT HEARING [§8.9]
A.

GENERAL [§8.10]

A payment hearing is a hearing before a judge or justice of the
peace to determine the debtor's ability to pay ·and to consider
whether a payment schedule should be ordered (Rule 12(1)).
Such a hearing may be sought by the creditor to have the debtor
disclose, under oath, his or her assets so that the creditor can
·
·
attempt to have those assets seized and sold.
Alternatively, the creditor or debtor may want a hearing to set up a
payment schedule. A debtor may want a payment schedule ordered
to prevent other execution proceedings as long as the debtor complies with the schedule. A creditor may want a paynient schedule to
ensure that some effort will be made to pay off the judgment debt.
. The court will' examine the debtor's ability to pay.
The hearing can be scheduled at the request of the credifor, the
debtor, or a judge.
Counsel should note that the importance of payment hearings was
emphasized in Consolidated Financial Corp. v. Malong, 2004
BCPC 280, wherein the court held that an affidavit in support of a
garnishing order after judgment is defective if it does not contain a
provision that the defendant was advised of his or her option to
request a payment hearing, and that after a reasonable time to exercise that option, the defendant has failed to do so.

B.

IF THE CREDITOR REQUESTS A HEARING {§8.11]

To obtain a payment hearing, the creditor must complete and file a
summons in Form 12 (Rule 12(3)) (the summons is reproduced at
FP 63). Note that a payment hearing cannot be sought by a creditor
who has an order for seizure and sale outstanding, except when the
creditor has the advance permission of a judge (Rule 12(4))
obtained by filing an application to a judge under Rule 16(7).
The registry will provide a date for the payment hearing.

G
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The creditor must name a person to appear and give evidence on
behalf of the debtor:
(1)

if the debtor is an individual, the individual is named;

(2)

if the debtor is a corporation, the creditor may name an officer, director, or employee (Rule 12(5));

(3)

if the debtor is a partnership, a partner may be named
(Rule 12(6)).

A company officer cannot evade the payment hearing by ·resigning
after being served with a summons (Kamloops Carpet Warehouse
v. South Thompson Guest Ranch Ltd (16 June 1995), Kamloops
26064 (B.C. Prov. Ct.)).
..
The summons normally names the debtor, altb.ough in some circumstances another person. with relevant knowledge (such as an
accountant of a corporate debtor) may be summoned. (See Shumay
v. Franklin, [1996] B.C.J. No. 328 (QL) (Prov. Ct.), in which the
court ruled that the debtor's mother and litigation guardian could
reasonably be expected to have knowledge about the debtor's ability to pay.)
Rule 12(8) provides a mechanism ·for the representative of the
debtor named in the summons to have the summons set aside if he
or she is not the "right" person to provide information on behalf of
the debtor. For example, if a creditor were to nominate the president of a large company, a mayor, or a partner who did not have
detailed knowledge of the financial affairs of the debtor, that person could apply to have someone else named instead. An
application to a judge must be filed, setting out the reasons why the
nominee is not the right person to appear and setting out the name
or names of one or more others who couid testify. The application
is heard before a judge, normally with proper notice to the creditor,
an ex parte
although the motion could presumably be heard
basis (Rule 16(10)), provided it is urgent. If the judge accedes to
the application, the smnmons will be cancelled and the registrar
directed to issue a new summons in the name of another person
(Rule 12(8)).

on

[§8.12]
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Once filed, the summons must be served on the debtor, by leaving
the sum.nlons with the person, at least seven days before the date of
the payment hearing (Rule 12(7)). Service by mail is not permitted
(Rule 18(12)(b)). The court can make an order for substituted service of a summons to a payment hearing, if the judge is satisfied
that the debtor, who is avoiding the court process, will receive de
facto notice of the ·hearing and of the fact that non-appearance may
lead to the debtor's arrest (Ho v. Porter, [1994] B.C.J. No. 1574
(QL) (Prov. Ct.); see also Martin v. Universal Cleaning Equipment
Inc. (c.o.b. Kirby Home Products), 2005 BCPC 234). The summons cannot be served outside British Columbia.
The creditor does not have to file proof of service of the summons
in the registry. Ho~ever, if the debtor does not attend, the creditor
cannot get an order for a warrant fo:i; arrest of the debtor, or its representative, without proof of service. The proof of service of a
summons may be by an affidavit of service (Rule 18(14)(e)) (see
FP 8), which is filed with the registry. Alternatively, service may be
proven by oral evidence (Rule 18(15)) from the person who
personally effected service.
The creditor may apply to hold a payment hearing at a different
place than where the court file is, if that registry is closer to where
the debtor lives or carries out business (Rule 17(8)). The creditor
must file a certified true copy of the order and an affidavit stating
the amount still owing.

C.

IF THE DEBTOR REQUESTS A HEARING [§8 .. 12]

To obtain a payment hearing, the debtor must fill out and file a
notice in Form 13 (Rule 12(10)) (reproduced at FP 38).
The registry will provide a date for the payment hearing before a
judge or a justice of the peace.
Once filed, the notice must be served on the creditor at least seven
days before the date of the payment hearing (Rule 12(11)).

@
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[§8.13]

'\
.I

Se:i;vice by mail or e-mail is permitted (Rule 18(12)(b) and (c)) .
Because service by mail is presumed to be served 14 days after
mailing (Rule 18(13)}, the notice would have to be mailed at least
21 days before the date of the payment hearing. Service by e-mail
is deemed to occur on the day of transmission if the document is
transmitted before 4:00 p.m., or on the next day that is not a Saturday or holiday if the document is transmitted after 4:00 p.m. The
notice would have to be e-mailed at least seven days before the
payment hearing on a day that is not a Saturday or holiday, or eight
days before the payment hearing if e-mailed on a Saturday or
holiday.
Service may be proven by a certificate of service in Form 4
{Rule 18(14)(c)) (reproduced at FP 18). Alternatively, oral evidence can be given (Rule 18(15)) from the person who personally
effected service.

D.

(5)

credit card statements;

(6)

utility bills;

(7)

RRSP statements;

(8)

lists of receivables; and

(9)

client lists.

SMALLCLAilvISHANDBOOK

If a payment hearing has been ordered by a judge, the judge may
instruct the debtor to complete a statement of fmances (FP 60) and
to bring specific records to the hearing that support the statement
of :finances.

Even if the hearing has been initiated by the creditor, the creditor
can serve a statement of finances with the summons (after specifying the statement on the summons), and the debtor will be expected
to bring the completed statement to the hearing.

IF THE JUDGE ORDERSAHEARING [§8.13]

A judge may order a payment hearing after ju~oment if the creditor
does not agree to a payment schedule as suggested by the debtor
(Rules 11(5)(a) and 12(2)(c)).

E.

[§8.15]

WHAT THE DEBTOR MUST BRING TO THE
HEARING [§8.14]

The debtor does not have to bring any records ·or items to the payment hearing unless the creditor describes the records on the
summons or a judge has ordered such records to be brought
(Rule 12(9)). The summons to a payment hearing, Form 12
(FP 63), has a blank space to be filled in by the creditor, who can
set out what must be brought. Some suggested items include:
( 1)

banking records;

(2)

:financial statements;

(3)

tax returns and supporting documents;

(4)

paymentrecords;

F.

THE HEARING [§8.15]

Rule 12(12) provides that at the hearing, the debtor may be sworn
or affirmed to give evidence about:
(1)

the income and assets of the debtor;

(2)

the debt owed to and by the debtor;

(3)

any assets that the debtor has disposed of since the claim.
arose;

(4)

the means that the debtor has, or may have in the future, of
paying the amount owed.

The creditor and the judge each may ask questions of the debtor
regarding these matters. A list of questions drafted by the Law
Society of British Columbia for similar examinations· in the Supreme Court may be used as a guide for questioning the debtor (see
FP26).
.
~

j
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[§8.16]

ENFORCING THE JUDGMENT

NON-ATT~NDANCE

seized-for example, a car or computer-or that general property
. of the debtor be seized or sold. If general property is to be seized,
the Court Order Enforcement Act provides that certain types of the
debtor's property are immune from seizure. Property may not be
seized if it is owned jointly with someone else. (Household goods
in many cases will therefore not be seized.) The Act permits seizure of, among other property, money, bills of exchange,.RRSPs, a·
debtor's equity of redemption in goods and chattels, stocks, shares,
and dividends. The Act sets out specific procedures for the seizure
of shares, although the exigibility- of shares (for example, shares
. subject to an option to purchase by a third party), and genuinely
realizing their value (particularly for small, non-reporting companies) may be difficult.

[§8.16]

If the creditor does not attend the hearing, the judge may hold the
hearing without the creditor, cancel it, or postpone it (Rule 12(14)).
If the debtor or the named representative does not attend, the creditor may ask the judge to issue a warrant for the arrest of the person
(Rule 12(15)) (see §8.46). To obtain a warrant, the creditor must
produce evidence that the debtor or its representative was properly
served with the summons. An affidavit must be filed to satisfy the
court (Rule 18(14)(e)) if the hearing was instigated by the claim. ant. Alternatively, oral evidence to prove service can be given from
the person who personally effected service (see Rule 18(15)).

Sections 70 to 76 of the Court Order Enforcement Act establish
: categories of personal property exempt from seizure and sale. Sec;tions 71 and 71.1 provide as follows:
Personal property of debtor

lV. ORDER FOR SEIZURE AND SALE [§8.17]
A.

GENERAL [§8.18]

An order for seizure and sale is a device in which property belonging to the debtor can be seized and sold at public auction. The net
proceeds of the sale, if any, are provided to the creditor.

A ju<locrment creditor may ask the registrar for an order for seizure
and sale if a payment schedule has not been ordered (Rule 11 (7))
·or complied with (Rule 11(14)(b)). Tue creditor must complete an
order for seizure and sale in Form 11 (FP 51) and file it at the
registry (Rule 11(12)). If the registrar is satisfied, he or she may
issue the order (Rule 11(12)). The debtor is not notified of the
order before seizure.

SMALL CLAIMS HANDBOOK

i The creditor may suggest that particular property should be

After hearing any evidence, the creditor and the debtor may make
submissions on the appropriate amount of any payment schedule
which may then be ordered by the court (Rule 12(13)). Tue results
of the payment hearing are recorded on an application record/order
form (FP 12), which is then made available to the parties.

G.

(§8.18)

I

·!

71. (1) Subject.to subsections (2) to (4) of this section
and section 71.2, the following goods and chattels of a
debtor, at.the option of the debtor, are exempt from forced
seizure or sale by any process at law or in equity:
(a) necessary clothing of the debtor and the debtor's
dependants;
(b) household furnishings and appliances that are of
a value not exceeding a prescribed amount;
(c) one motor vehide that is of a value not exceeding a prescribed amount;
(d) tools and other personal property of the debtor,
not exceeding in value a prescribed ammmt, that
are used by the debtor to earn income from the
debtor~s occupation;
( e) medical and dental aids that are required by the
debtor and the debtor's dependants;
(f) any personal property prescribed by the regulations that is of a value not exceeding a
prescribed amount.

@
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SMALLCLAIMSHANDBOOK

(2) This. section must not be construed as exempting
any property from seizure in satisfaction of a debt incurred
for the purpose of acquiring property otherwise exempt
under subsection (1 ).

: No registry filing fees apply to an order for seizure and sale. Howl ever, when a creditor submits an order to t4e registrar, he or she
!must:

(3) This· section must not be construed as permitting a
trader to claim as an exemption any of the goods and merchandise which form a part of the stock and trade of his or
her business.

' (1)
.

attach a covering letter addressed to the court bailiff containing instruction$ for the execution;

: (2)

attach any searches or other documents (see §8.19); and

(4) This section does not apply to a corporate debtor.
Pr~cipal

(3)

show the receipt to the registry to confirm the deposit has
been paid (see §8.20).

B.

SEARCHES [§8.19]

residence of debtor

71.1 (1) Subject to section 71.2, the principal residence of a debtor is exempt from forced seizure or sale by
any process at law or in equity if the value of the debtor's
equity in the principal residence does not exceed a prescribed amount.
(2) This secti?n does not apply to
(a) a corporate debtor, or
(b) a debtor who is party to a proceeding in respect
of a mortgage.

The Court Order Enforcement Exemption Regulation, B.C. Reg.
28/98, prescribes the following exemption amounts:
(1)

$4,000 for household furnishings and appliances;

(2)

$5,000 for one motor vehicle if the debtor is not a maintenance debtor under the Family Maintenance Enforcement
Act, or $2:>000 for one motor vehicle if the debtor is a main·
tenance debtor;

(3)

[§8.19]

$10,000 for tools and other personal property used by the
debtor to earn income from the debtor's occupation.

The regulation also sets out the prescribed amount of equity in the
debtor's principal residence. If the debtor's principal residence is
in the Capital Regional District or Metro Vancouver, the. amount is
$12,000. If the debtor's. principal residence is not in those areas,
the amount is $9,000.

Numerous searches may be performed to identify the debtor's
assets and ability to pay, allowing the creditor to determine if an
order of seizure and sale will be worthwhile. See §8.51 for a summary of searches that apply generally to the collections process.
Provide the court bailiff with as much information as possible
about each asset to aid execution.
The most commonly seized items in Provincial Court small claims
proceedings are motor vehicles. A creditor should first search to
see if the debtor has a motor vehicle. The search will confirm registered ovvnership (although this step does not necessarily confirm
beneficial ovvnership). The search is done by requesting a motor
vehicle search from:
Attn: Vehicle Records Searches
Head Office
.Insurance Corporation of British Colutnbia
Room 154
151 West Esplanade
North Vancouver, B.C.
V7M3H9
Telephone: 604-661-2233 or 1-800-464-5050
Fax: 604-443-7307
Website: www.icbc.com

@

~

. '.)

"

li

ENFORCING THE JUDGMENT

[§8.19]

With_ an ICBC account and password,' requests can be made by fax
or telephone; otherwise they must be made by letter or in person at
customer service.
A fee of $15 is charged for each certified document or extract.
Cheques should be made payable to ICBC.
Note that a motor vehicle name search cannot be conducted before
judgment without the debtor's consent, although in some cases it is
possible to obtain special permission from ICBC to perform the
search without the debtor's consent. After ju~crment has been rendered, a copy of the entered judgment must accompany the request
for a. motor vehicle search.
Next, the creditor should search to see if the property or motor
vehicle is already subject to a claim by someone else. For example,
a bank may have registered a claim against a motor vehicle. If
there is an encumbrance, the sheriff or court bailiff will only seize
. the car if the value is greater than the amount outstanding on the
loan. (The debtor's equity in the vehicle, or any other targeted
item, also must be worth more than the court bailiff's fees for time
spent and charges such as towing, storing, and advertising, or the
item will not be seized.)
A personal property registry search may be requested from:
B.C. Registry Services
2nd Floor, 940 Blanshard Street
Victoria, B.C.
V8W3E6
Mailing Address:
P.O. Box 9431
Stn. Prov. Govt.
Victoria, BC
V8W9V3
Telephone: (250) 356-8609 or
(from Vancouver) (604) 775-1042
Fax: (250) 387-3055
Website: bcregistryservices.gov.bc.ca/bcreg/pprpg/index.page

': [§8.20]
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. This search can also be made through the BC OnLine web site
(www.bconline.gov.bc.ca).
A lawyer (or other searcher) must have a billing number with the
registry in order to conduct telephone or fax searches. A fee of $7
plus service charge applies to unassisted computer searches
through BC OnLine. A cheque should be made payable to the
Minister of Finance.
Although the Provincial Court does not have jurisdiction to grant
relief under the Personal Property Security Act (see Gord Hill Log
Homes Ltd v. Cancedar Log Homes, 2006 BCPC 480), an appli. cant may still apply under Supreme Court Civil Rule 10-1
(Detention, Preservation and Recovery of Property) :in Prov:incial
Court for an order seizing property (Hassell v. Regency Motor
Cars (1996), l1 P.P.S.A.C. (2d) 243 (B.C.S.C.); First City Trust v.
282674 B.C. Ltd. (1993), 82 B.C.L.R. (2d) 123 (S.C.)).
C.

BAILIFF FEES [§8.20]

The seizure apd sale is not done by the creditor but by private bailiffs. While sheriffs and bailiffs appointed by the province formerly
provided this service, private bailiffs now perform this function for
most areas of the province. For regions of the province where sheriff services are still available, see §3.65 for a description of sheriff
· fees.
The creditor is responsible for engaging a bailiff. Listings of pri- , ,
vate bailiffs can be found :in the Yellow Pages under "bailiff" (or
. consult chapter 19 of CLEBC's Due Diligence Deskbook or chap, ter 3 of CLEBC's British Columbia Creditors' Remedies). A
· creditor can s9metimes have the bailiff make the appropriate
searches and investigations for an appropri~te fee. If the creditor
provides no information about the assets, the bailiff will charge the
creditor for time spent obtaining that information.
Before an order for seizure and sale is issued, the court will normally
require a receipt to confirm· payment of a deposit from.the creditor
for the fees and expenses of the bailiffs or sheriffs. The amount of the

@
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[§8.23]

[§8.21]

deposit is determined by the bailiff or sheriff. Tue deposit should be
paid to the bailiffs and the receipt obtained.

1

!

DURATION OF THE ORDER [§8.22]

An order for seizure and sale is valid for one year. If not enforced
within 12 months after issue, the order expires (Rule 11(13)). The
creditor is, however;> :fi;~e to ask the registrar to issue anoth~r order.

An application must be made to the court. The application may be
made without notice to the other parties if the applicant is concerned
that the property will be harmed or disappear if notice is given.

1
In addition to the general power of an order governing the deten, tion, preservation, and recovery of property pending resolution of a
matter, the Supreme Court Civil Rule allows the following pending
resol~tion of the dispute:

PROCEEDS OF SALE [§8.21]

Any goods seized are sold by public auction. The proceeds are first
paid to the sheriff or bailiff for their actual costs which may or may
not exceed the amount of the deposit. The creditor then receives
any balance up to the amount of the judgment and deposi~. Any
surplus is paid to the debtor. (See Part 5 of the Court Order
Enforcement Act.)

E.

.

I Supreme Court Civil Rule 10-1 allows detention, preservation, and
i recovery of property pending ju<l.:,oment. The Supreme Court Rule
i is applicable under Small Claims Rule 17(18).

Before attempting to seize any goods, the bailiff or sheriff will give
the opportunity for the debtor to pay, and the debtor will :frequently
do so.

.If the sheriff or bailiff is unsuccessful in locating or selling assets,
the order will be returned to the creditor. The creditor is then free
to take any other execution steps ·and may ask the registrar for an
order that the fees paid to the sheriff or bailiff be added to the costs
paya~le by the debtor.

V. DETENTION AND RECOVERY OF
PROPERTY BEFORE JUDGMENT [§8.23]

I

The deposit and fees are added to the judgment and, depending on
the amount, if any, received for any goods seized and sold, the
creditor may be reimbursed for part or all of the fees paid.

D.

SMALL CLAIMS HANDBOOK

(1)

a fund may be paid into court or otherwise secured if the right
of a party to it is in dispute (Supreme Court Civil
Rule 10-1(2));

; (2)

income from·property in dispute may be paid as directed by
the court (Supreme Court Civil Rule 10-1(3));

; (3)

property may be delivered to the claimant pending juc4:,oment
(Supreme Court Civil Rule 10-1(4)). This delivery may or
may not be on terms, including an undertaking by the
claimantto pay any damages which might arise.

J

As part of any order, the court may allow a person to enter upon
any land or building (Supreme Court Civil Rule 10-1(1)).

@
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. [§8.24]

VI. EXECUTION AGAINST LAND-

CERTIFICATE OF JUDGMENT [§8.24]
If the debtor owns land in British Columbia, the creditor may register the judgment against the land. Registration against the land
may allow payment of the judgment on any sale or transfer of the
property, depending on the price and the priority of the ju<lW.nent.
It will usually prevent the debtor from selling or mortgaging the
property until the debt is paid.

A name search can be conducted at the land title office through BC ·
OnLine _to determine if the debtor owns land in British Columbia
(see §8.51). Ajudgment may be registered even if the land is held
injoint tenancy and only one of the tenants is a debtor.
The claimant must obtain a certified certificate of ju<l::,oment (see
FP 13) from a registrar of the court (Court Order Enforcement Act,
s. 88(4)). A $30 fee is charged for the certificate (see §3.65). The
origillal certificate is then filed, by the creditor, ill the land title
branch in the district in which the land is located. The application
must be prepared in Form 17 under the Land Title Act Regulations.
An original certificate may be obtained and filed against more than
one property in the name of the debtor, by including the legal
description of each property on the application.

~ [§8.25]

IAfter the judgment is registered, the creditor can apply to the

Court for an order to have the land sold. This procedure
I! 1s?upreme.
complicated and costly. The Court Order Enforcement Act sets
out three hearings that must be held in the Supreme Court before
for sale: an initial "show cause" hearing under
s. 92; a registrar's hearing to determine details of the title (s. 94);
and a confirmation hearing before the court for a sale order (s. 94).
For details, see B.J. Ingram, "Execution Against Real Property",
j chapter 4 ~f the CLEBC course materials, Creditors' Remedies'. 1999 (CLEBC, 1999).
.
i

I property is put up

· Registration is normally released through the land title branch in
question. The land title office will require a Form C under the Land
Title Act signed by a creditor before a lawyer or notary; the applicable land title office fee is $30.05. Creditors are also able to submit
a Form C electronically through the Land Title Branch Electronic
Filing System (for details, see http://www.ltsa.ca/ electronic-filingsystem).
A creditor can register a certificate of ju<lc,oment in the land title
office even if a payment schedule is in effect, because such reE;istration does not constitute a "step to collect the debr' within the
meaning of Rule 11(6) (Royal Bank of Canada v. Li, [1994] B.C.J.
No. 2084 (QL) (Prov~ Ct.)).

The land title office charges fees to register the judgment against
each parcel of land. (The fee was $30.05 in_November 2010, but
current information should be obtained from the land title branch
in question.)
The registration is good for only two years but can be renewed
before the registration expires. If renewed within the original 24month period, the original priority is maintained (see ss. 83 and 91
of the Court Order Enforcement Act). In a renewal, a new certificate of judgment is not necessary, although a new Form 17
application must be submitted along with a copy of the certificate
ofjudgment.
·
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VII. GARNISHMENT AFTER JUDG1\1ENT [§8.25]
A.

GENERAL [§8.26]

Garnishment after ju<l::,oment requires a third party, the garnishee, to
pay into court monies owing to the defendant/debtor. Unlike prejudgment garnishment, the debtor's wages may be partially
garnished.

~
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[§8.27]

The process is governed by the Court Order Enforcement Act.
judgment creditor must:

[§8.28]

The

Pursuant to s. 6(3) of the Court Order Enforcement Act, provincial
government employees must be served with garnishing orders at:

(1) . prepare and file an affidavit in support of the garnishment; ·

(2)

prepare a draft garnishing order;

(3)

obtain the order at the registry; and

(4)

serve both the affidavit and the order on the garnishee and
the defendant.

Legal Encumbrance Section
Office of the Comptroller General
Ministry of Finance
Second Floor, 617 Government Street
PO Box 9413 Stn Prov Govt
Victoria, BC. V8W 9Vl
Telephone: (250) 387-3364
Fax: (250) 953-0462

While the meticulous care required in the preparation of prejudgment garnishment documents is not as strictly enforced with
post-judgment garnishment, the documents should be prepared properly because mistakes may mean the order may be set aside.

B.

·However, if the salary or wages of the public servant are usually
paid other than from that office, garnishing orders must also be
served on the board, commission, government agent, or officer by
or through whom the salary or wages of the public servant are usually paid (Court Order Enforcement Act, s. 6(3)(a)). In addition, if
the salary or wages of the public servant are payable by an agent of
the government, the chief officer or chair of the agent of government, or the officers by, or through, whom the salary or wages of
the public servant are usually paid,. must also be served (Court
Order Enforcement Act, s. 6(3)(b)).

WHAT CAN BE GARNISHED [§8.27]

Just about any debt can be garnished, as long as it is located in
British Columbia.
Thirty per cent of a debtor's wages may be garnished, subject to a
minimum exempted $100 per month for a person witI?.out dependants and $200 per month with dependants (Court Order
.Enforcement Act, s. 3(5)). (This section has obviously not kept current with inflation.) Under the definition of "wages" in s. I in the
Act, the calculation is based on the employee's net pay. See also
§8.36. .

SMALLCLADYISHANDBOOK

i

Both the federal and provincial governments provide that the salary of civil servants may be garnished. For federal government
employees, the Garnishment, Attachment and Pension Diversion Act
overrides some of the procedures otherwise dictated by the Court '
Order Enforcement Act. A federal form entitled a garnishment application (see FP 31) is prescribed by the Garnishment and
Attachment Regulations. Service is made at the Garnishment
Registry, Department of Justice, Vancouver Regional Office,
900-840 Howe Street, Vancouver, B.C. V6Z 2S9 (telephone: (604)
666-2061; fax: (604) 666-1585).

C.

THE AFFIDAVIT [§8.28]

1.

REQUIREMENTS

[§8.29]

Unlike most of the small claims documents, garnishment requires
an affidavit sworn before a notary public or commissioner for taking oaths. The affidavit can be sworn at the Provincial Court
registry for a fee of $31.
The affidavit must set out:
(1)

the amount awarded under the ·payment order;

(2)

the amount still owing; and

(3)

the name and address of the garnishee.

G

[§8.30]

ENFORCING-THE JUDGIY.IBNT

Counsel should note that a decision held that an affidavit in support of a garnishing order after judgme~t is defective unless it
contains provisions that:
(1)

the defendant has been served with a copy of the default
order; and

(2)

the defendant was advised that he has an option to request a
payment hearing, and after being given a reasonable time to
exercise that option, has failed to do so (Consolidated Financial Corp. v. Malong, 2004 BCPC 280).

··pp 3 reproduces the affidavit form most commonly used in the
Provincial Court. The form (prescribed by Court Order Enforcement Act, Schedule I, Form B) is generic and allows a number of
choices. If the preprinted version of F otm B is used:> any changes
or deletions must be initialed by both the person swearing the
affidavit and the commissioner or notary pub.lie. If not, the affidavit may be flawed, allowing the order to be later set aside. If there
are many changes to the preprinted form, the affidavit should be
word-processed, leaving out the portions of the preprinted form
that are not applicable.
2.

THE AMOUNT AWARDED IN THE PAYMENT ORDER

THEAlvrOUNTSTILLOWING

(§8.31]

If any of the total amount awarded has been paid to the creditor, it
must be subtracted from the total and the balance indicated in the
affidavit. Amounts previously paid into court but not yet in the
hands of the creditor need not be taken into account.

4.

THE NAlVIE AND ADDRESS OF THE GARNISHEE

The precise address of the garnishee must be included. For banks
and other financial institutions~· the precise branch must be indicated.
5.

MORE THAN ONE GARNISHEE [§8.33]

The affidavit may refer to more than one garnishee and be used for
several garnishing orders (Court .Order Enforcement Act, s. 26).
However, it is advisable to prepare a separate affidavit and a separate dfaft order for each garnishee to mini~e the risk of the
. orders being set aside by the defendant or·garnishee.

D.

THE GARNISHING ORDER [§8.34]

The judgment creditor fills out the draft garnishing order (FP 29),
except for the costs of attachment pn~ceedings and the total amount
attached, which are determined by the registry.
Care must be taken to ensure:
(1)

the garnishee is properly identified wifu its full legal name
(if in doubt, the claimant may want to do a company search
or, if applicable, even call the garnishee itself); and

(2)

the address of the garnishee is properly identified. If garnishing a bank or financial institution, the precise branch address
must be identified and served. A bank or financial institution
need not check all its branches to see if there is an account.
Often the branch can be determined from a cheque or invoice
from the defendant, if available.

A judgment creditor may obtain and serve more than one garnishing order to garnish the same amount (see §4.52).

[§8.32]

A brief description of the garnishee is required. Some examples are
set out at §4.49.
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In addition, the garnishee must be pr9perly identified. When in
doubt, do a company se3!ch ·or telephone the financial institution.

[§8.30]

The amount awarded in the payment order includes the sum, interest, and expenses awarded in judgment.
3.

[§8.33]

@
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E.

[§8.35]

SERVICE f§S.35]

See §4.53 for a description of the service requirements on individuals, companies, and partnerships. Service of the garnishing
order on an· individual is made:
(1)

personally in the same manner as service of a notice of
claim; or

(2)

by registered mail.

Both the garnishee and the defendant must be served, and the
debtor must be served "at once" or within a time set by the judge
or registrar and noted on the garnishing order (Court Order
Enforcement Act, s. 9(2)). However, the garnishee is invariably
served first to prevent the defendant withdrawing the funds before
the garnishee is served. If the creditor discovers, on serving the
garnishee, that the order will be unsuccessful, the order does not
need to be served on the debtor. Only the garnishing ·order need be
served, although common practice is to serve the affidavit in
support as well.
If service cannot be made on the garnishee or the defendant personally, the court may allow substituted service of the order (Court
Order Enforcement Act, s. 9(5)).

· The judvoment creditor should prepare and file a certificate of service (Form 4; see FP 18) to prove service on the garnishee and the
defendant. No order can be made for payment to the ju<looment
creditor of any money paid into court by the garnishee until proof
of service has been filed (Court Order Enforcement Act, s. 9(3)). In
practice, the registry usually does not require the filing of an affidavit of service on the garnishee, except when the creditor requests
a garnishing order absolute (see §4.54r
F.

PAYMENT INTO COURT BY THE
GARNISHEE [§8.36]

If monies were owing to the debtor at the time of service of the
garnishing order on the garnishee, the garnishee must pay into

[§8.37]
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court what is then owed to the debtor, up to the sum identified in
the order (Court Order Enforcement Act, ss. 9(1) and 10). Normally, the registry will send a notice to the judgment creditor
identifying the date and the amount paid into court.
When wages are garnished, the order, once served on the garnishee
employer, is valid for seven days (Court Order Enforcement Act,
s. 3(1)). If wages are to be paid to the debtor within those seven
days, 30% of the net wages must be paid into court subject to a
minimum exemption of $100 per month for persons without
dependants and. $200 per month for persons with dependants. A
creditor or debtor may apply to a judge in Form 17 (FP 14) to·
increase or decrease the amount of wag~s that is exempt from
attachment (see Court Order Enforcement Act, s. 4(3)). The order
may be appealed to the Supreme Court within 14 days after the
order was made (s. 4(5)).
As such, when Ramisbing wages, make sure the order is served
close to a pay period. Often a telephone call to the employer will
obtain information about when wages are paid. Alternatively, try to
serve close to the middle or end of each month.
If no monies were owing at the time of service of the orde~, or
wages are not due within seven days of service, the garnishee need
not do anything. However, if the garnishee does not provide an
explanation to the registry, or fails to formally dispute liability, he
cir she risks the possibility that the creditor will pursue a garnishment order absolute (see §4.54).

G.

DEBTOR'S APPLICATION TO RELEASE THE
GARNISHING ORDER [§8.37]

A debtor may apply to have a garnishing order released (Court
Order Enforcement Act, s. 5(1)). This application is normally for
one offour reasons:
(1)

the affidavit or garnishing order was defective;

(2)

the debtor can show that the garnishing order is a hardship
and should be released;
~
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[§8.37]

(3)

the debtor can show that the creditor has already been paid in
full;

(4)

the judgment creditor has garnished more than the total
amount of the judgment. ·

s. 5(2)). The court may vary an instalment order at any time if the
creditor or debtor files an application and gives three days' written ·
notice to the other party (s. 5(3)).

H.

The test to be used by the registrar is what is ''just in all the circumstances" (Court Order En/or.cement Act, s. 5(2)). Counsel
making this application should note that the requirements set out
by the Court Order Enforcement Act with respect to garnishing
orders after judgment must be applied in a way that is .consistent .
with the provisions of the Small Claims Act and Small Claims
Rules, as well as the intent and purposes of the Act (Consolidated ·
Financ~al Corp. v.. Malong, 2004 BCPC 280). The registrar may:
1

(1)

·release the order;

(2)

decide that it is a matter for a judge to hear (in this case~ the
defendant need prepare and speak to an application; _again,
the judgment creditor need not be notified); or

(3)

decline to release the order. The debtor can then appeal that
decision to a judge (Rule 17(21)). An application must be
filed and spoken to. Notice to the judgment creditor of this
application would appear necessary because it is an application under the Small ..Claims Rules rather than under the
Court Order Enforcement Act.

In practice, the registrar often decides to refer the matter to a Judge.
However, practice varies around the province, depending in part on
the availability of a judge.

If the garnishing order is released, the funds are paid out of court at
the debtor's direction. A copy of the registrar's or judge's order
releasing the garnishing order must be sent to the creditor and to
the garnishee (Court Order Enforcement Act, s. 5(5)).

In releasing funds, the registrar or judge may make an order that
the judgment be paid by instalments and fix the amormts and terms
of those instalment payments (Court Order Enforcement Act,
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PAYMENT OUT OF COURT {§8.38]

Any monies paid into court are held pending payment out or further order of the court.
The parties may agree to have all or a portion of the monies paid
out of court (Court Order Enforcement Act, s. 13(4)). This procedure. is common when the parties have settled the matter of
payment of the judgment themselves. The debtor must file a consent to payment out specifying:
(1)

the amount to be paid out;

(2)

the person or persons to whom the money is to be paid out.
(For example, the parties may agree that half the monies are
to be paid to each party.)

The consent to payment out form appears at FP 24.
Alternatively, the creditor may apply for payment out of court.
Tp.is application can be done by:
(1)

serving on the other party a notice of payment out; or

(2)

waiting three months and then having the money paid
directly to the creditor,. but only if the payment order was the
result of a default order (see Court Order Enforcement Act,
s. 13(1)(b)).

If the creditor takes the former option, the notice of payment out is
to be either personally served or sent by registered mail (Court
Or:der Enforcement Act, s. 13(3)). The creditor must file an affidavit of service along with the notice.

If the debtor does not file a letter disputing the payment out within
ten days of service of the notice, the creditor can get the money

6)
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paid out (Court Order Enforcement Act, s. 13). Remember that if
the notice is served by registered mail, the ten days commence
after receipt has been acknowledged, riot from the date of mailing.

A copy of the notice of payment out is found_at FP 39.
If a dispute is filed, the matter will be set down by the registry for a
hearing before a judge.

[§8.40]

SMALLCLA.Ilv1SHANDBOOK

VIII. DEFAULT HEARING [§8.40]

A.

GENERAL [§8.41]

If a debtor has refused to obey a payment schedule, the creditor
may have the debtor brought before a court to request a further
order, a warrant for arrest, or imprisonment of the debtor.

Counsel should note that payment out of court applications in
"pay-day loan" cases must be referred to a judge in accordance
with the Practice Direction by the Chief Justice issued on J armary 18, 2005. Pursuant to decisions by the court (A Of(. Payday
Loans Inc. v. Watt, 2004 BCPC 467 and Consolidated Financial
Corp. v. Forde, 2005 BCPC 209), such applications may be unable '
to proceed.

Alternatively, under Rule 13(1), the creditor may request a_ default
hearing if the debtor does not obey a payment schedule:

I.

RECOVERING COSTS [§8.39]

Under s. I 0 of the Court Order Enforcement Act, the registrar may
allow the claimant the costs of is8uing a garnishing order. These
_costs may include the following: (1) the registry fee for issuing the
order; (2) the registry fee for swearing the affidavit; (3) the
expenses for service of the documents on the debtor and the garnishee; and (4) the registry fee for swearing the affidavits of
service. Additional expenses µiay be allowed at the discretion of
the registrar. The creditor is entitled to recover costs if he or she
succeeded :in attaching monies and hav:ing them paid out of court;
if the creditor takes further steps to recover on the judgment, he or
she may include the costs in the amount still owing. If the garnishing order was not successful, the registrar may decide not to allow
costs if the creditor went on a "fishing expedition". ·
The costs for obtaining a garnishing order must be reasonable.
Claimants may be required to prove the actual cost of service and
not merely be granted a standard amount for service of process, as
that could amount to a "windfall" for the claimant (see Consolidated Financial Corp. v. Malong, 2004 BCPC 280).

(1)

made in a settlement conference (Rule 7(14)(c));

(2)

made in a trial conference (Rule 7.5(14)(b));

(3)

made at the trial (Rule 11(4));

(4)

made at a payment hearing (Rule 12(13)); or

(5)

changed under Rule 17(3).

The creditor must complete a summons (Form 14; FP 62) and file
it at the registry (Rule 13(2)). The registrar must then set down a
default hearing.
B.

WHO MUST.APPEAR [§8.42]

If the debtor is an individual, that person must appear.
If the debtor is a company, an officer, director, or employee may be
summoned to the default hearing (Rule 13(3)).
·
If the debtor is a partnership, a partner may be summoned to the
default hearing (Rule 13(4)).

®
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C.

WHAT THE DEBTOR MUST BRING TO THE
HEARING [§8.43]

The debtor need not bring any records or items to the default hearing unless the creditor describes the items on the summons ·
(Rule 13(6)). Form 4 has a blank space to be filled in by the creditor, setting out what must be brought. Some suggested items are:
(1)

banking records;

(2)

financial statements;

(3)

tax returns and supporting documents;

(4)

payment records;

(5)

credit card statements;

(6)

utility bills;

(7}

RRSP statements;

(8)

lists of receivables; and

(9)

client lists.

(2)

change the terms of a payment schedule or other order in any
manner that the judge thinks is fair to the debtor and the
creditor (Rule 13(7)(b));

(3)

order a warrant of imprisonment of up to 20 days if the
debtor has not obeyed a payment schedule and the judge
considers the debtor's explanation, or lack thereof::> to amount
to contempt of court (Rule 13(8)); or

(4)

order a warrru;it of arrest if the person ordered by a judge to
attend either in person or on having been served with a summons, does not attend (Rule 13(9)). Ajudge may only make
this order at the request of the creditor.

IX. vVARRANTS OF ARREST [§8.46]
I

Rule 14(1) provides that warrants for arrest can be issued m
response to disobedience of three Small Claims Rules:
(1)

(2)
(3)

D.

SERVICE [§8.44}

Service of the sumn;ions must be made personally by a court bailiff
or sheriff, at least seven days before tl;ie date· of the default hearing
(Rule 13(5)).

E.

THE HEARING [§8.45]

At the hearing, the judge may:
(1)

confirm the terms of the payment schedule or other order
(Rule 13(7)(a));

Rule 9(7), disobeying a summons;
·xu~e

12(15), failing to attend a payment hearing; and

Rule 13(9), failing to attend a default hearing_

A warrant for arrest can only be issued by a judge, or, in the case of
a failure to attend a payment hearing, a judge or a justice of the
peace. If a witness disobeys a summons, the court can issue
the warrant on its own volition (Rule 9(7)). For a warrant under the
other two Rules, the creditor must first request such a remedy. A
formal application is optional if the creditor requests a warrant
The creditor can simply make the request at the hearing when the
person fails to attend (Rule 17(13)).
A warrant is prepared by the court, in Form 9 (FP 71 )- Once issued
by the registry, the warrant is valid for 12 months (Rule 14(8)).

@

R
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Wfo~.t happens after the warrant is issued depends on whether the
warrant is served:

(2)

(3)

Rule 14(6) provides that should the person attend court voluntarily after notification that a warrant exists (by, for
example? a telephone call from the registry or a sheriff), the
warrant is cancelled (that is, before 'it is served). Rule 9(8) is
to the same effect. Presumably the person is then free to
leave, without sanction. That would be the logical consequence, given the lack of a warrant on which the court could
act. However,. Rule 9(9) provides that, despite the automatic
cancellation of the warrant, the judge may release a reticent
witness on conditions or detain that person until his or her
presence is no longer required.
Rule 14(2) provides that, after being served with a warrant,
the person named may contact the registry to attend voluntarily. If the person then attends court voluntarily, the warrant
is automatically cancelled (Rule 14(6)). However, the person
is normally asked to appear before a judge who will ensure
that he or she understands the consequences of a future failure to appear (namely, a warrant for immediate arrest). The
judge or justice of the peace may release the person and may
order the person to attend on another date (Rule 14(5)).

If the person served ·with a warrant does not arrange to
appear in court voluntarily within seven days of service, a
sheriff or peace officer may arrest the person (Rule 14(3)).
With service by mail deemed to take effect 14 days after
mailing (Rule 18(13)), a person cannot be arrested until at
least 21 days after the warrant was mailed. After arrest, the
person must be brought promptly to court (Rule 14(4)). The
person can be brought before a judge or a justice of the peace
(Rule 14(5)). The judge or justice may release the person and

,,)

may order the pers_on to attend on another date (Rule 14(5)).
If the person fails to appear on that date, a judge (not a justice of the peace) may issue a warrant for immediate arrest
(Rule 14(7)), or the person may be imprisoned for contempt
(Rule 19(l)(d)); there is no right at this point to a voluntary
appearance.

The warrant is then served by the registry on the person named
(Rule 14(1)). The registr)r can do so by leaving a copy of it with
the person, or mailing it to the person by registered mail, regular
mail or e-mail (Rule 18(12)(b) and (c)).

(1)
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The· court may make orders that the registry try to contact the
(debtor, or that the debtor may be released only upon posting security (Martin v. Universal Cleaning Equipment Inc .. (c.o.b. Kirby
l.Home Products), 2005 BCPC 234).
!
j See FP 49 for a sample order following an appearance on a
Jwarrant.
1

i
l

a

If warrant is issued for the arrest of a debtor or officer, director,
or employee of a corporate debtor, this step does not stop execuf ti on proceedings. The creditor can continue to take steps to recover
!on the ju<loament (Rule 11(18)).
i

j

X. WARRANTS OF IMPRISONMENT [§8.47]
A warrant of imprisoilm.ent (Form 15; FP 72) may be issued under
Rule 13(8) if a debtor has refused to obey a payment schedule (see
§8.41), or under Rule 19(1), if·a person has disobeyed the court at
a heariJ?-g in one of the ways specified (see §8.46).
The warrant is prepared by the registry and should name a correctional centre where ·the person named is to be taken (see
Rule 15(1)).
If a judge issues a warrant of imprisonment, a sheriff or peace officer may arrest the person named in the warrant and deliver that
person to the director of the correctional centre named in the warrant (Rule 15(1)).

A warrant of imprisonment remains in force for 12 months from
the date of its issue. If not served within that time,. it ·expires
(Rule 15(2)).

1 /1 (\
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IlVIPRISONMENT UNDER RULE 13(8) [§8.48]

(3)
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does not obey a direction of a judge; or

I

Under Rule 13(8), a judge may issue a warrant of imprisonment if
a debtor refuses to obey a payment schedule and the judge considers the debtor's lack of a satisfactory explanation to amount to
contempt of court
If a warrant of imprisonment is issued under. Rule 13(8), the person
named cannot be imprisoned for more than 20 days (Rule 13(8)).
If imprisoned under Rule 13(8), the debtor has options to secure
release:
(1)

the debtor may pay the amount stated in the warrant to the
registrar, peace· officer, or warden who has custody of the
person (Rule 15(3));

(2)

if the money is paid to the registrar, the registrar must issue a
receipt to the debtor and pay the amount to the creditor (if
the debtor has not yet been ap:este4 the registrar must cancel
the warrant of imprisonment) (Rule 15(4));

(3)

if the money is pai4 or a receipt shown, to a sheriff, peace
officer, or warden, the debtor must be released (Rule 15(5)).
The sheriff, peace officer, or warden must then forward the
money to the registry for payment to the creditor
(Rule 15(6)).
·

If the debtor does not secure his or her release from custody, and
serves the time, the debt is not released and the creditor remains
free to collect it (Rule 15(7)).

B.

; (4)

For a warrant to be issued under Rule 19(1), the person must refuse
while in the courtroom. If the person is not in the courtroom, no
warrant can be issued. If a warrant of imprisonment is issued under
Rule 19(1), the person named cannot be imprisoned for more than
three days. A person imprisoned under Rule 19(1) cannot secure
his or her release by payment of the judgment, but he or she may
apply to a judge for release on conditions, as may be set by the
judge (Rule 19(4)).
·
Rule 19 should be used as a last resort, but at the sa.nle time, the
integrity of the court process must be considered (Vancouver (City)
v. Lam, [1994] B.C.J. No. 1582 (QL) (Prov. Ct.)).
.

XI. CONTEMPT [§8.50]
Contempt, as defined in Rule 19, is when a person, at a hearing
before a judge, refuses to be sworn, affirm, answer a question, or
produce a record or other evidence; fails to obey a direction .of the
. judge; or repeatedly fails to attend court and does not provide adequate reasons for failing to. attend.
· A judge may then:
(1)

IMPRISONMENT UNDER RULE 19(1) [§8.49]
(2)

Under Rule 19(1 ), a judge may issue a warrant of imprisonment if
a person at a hearing:
(1)

refuses to be sworn or affrrm, or answer a question;

(2)

refuses to produce a record or other evidence;

repeatedly fails to attend court when summoned or ordered
to do so and does not provide adequate reasons for failing to
attend.
·

issue a warrant of imprisonment requiring the person to be
imprisoned for not more than three days (Rule 19(1));
dismiss a claim or application under Rule 19(2) if the person
1s:

(a)

the claimant or applicant;

(b)

an officer, director, or employee who is an authorized
representative of the claimant or applicant; or

~
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(c)
(3)

[§8.51]

. [§8.51]

a partner or manager of a partnership that is the claimant or applicant;

debtor in the land title search, to ensure that a ju4:,oment can
be registered once obtained. Land title searches can also
reveal other pending actions against the debtor, which in tum
may reveal further useful information in court registry files.
Searches can be done by both address and name. Address
searches often reveal corporate land owners related to the
personal debtor.

continu~ as if no reply had been filed under Rule 19(3) if the
person 1s:

(a)

.the defendant or a third party;

(b)

an officer, director, or employee who is an authorized
representative of the defendant or a third party; or

(c)

a partner or manager of a partnership that is the defendant or a third party.

(2)

BC Assessment Online. This online search shows the current
assessed value of any real property, and the timing and value
of recent transfers.

(3)

Company Searches. This online search identifies current and
fonner corporate names, the date of incorporation, the date
of the last annual report, the names and addresses of directors and officers, the location of registered and records
offices, and whether the company is in receivership. A name
search can reveal similarly named companies that may have
corporate affiliations. The search can also identify the capacity of the company at the time of the contract, and the
company's current capacity. Note that some registered assets
may still be under a former corporate name. The timing of
incorporation may be relevant to potential personal liability
for pre-incorporation contracts. Tue· date of the last annual
report provides clues as to the possibility of the company
being dissolved. Names and address of directors and officers
can reveal the location of their residences and potential ties
to corporate shareholdings.

(4)

Personal Property Registry. This online search reveals personal property subject to a registered security :interest by
andther creditor. Search results identify secured creditor,
base debtor, and co-debtors. The existence of related
co-debtors may provide an additional source of recovery.
The terms of security interests are obtainable from the
secured creditor and can provide clues as to equity. The
timing of security interests can be critical in identifying
potential non-arm's length fraudulent preferences.

(If the claim was in debt, the claimant or defendant would
have a default order. If the claim was not in debt, the claimant or defendant would no longer have to prove liability but
would still have to prove damages or the relief sought.)

Rule 19 establishes a court's power to punish contempt in the face
of the court. If the person is outside the courtroom or before a
registrar, contempt cannot be found.

X1I .. SEARCHES [§8 .. 51]
A judgment is only as valuable as the ability to realize on it. The
first step toward realization is to identify any assets owned by the
debtor. According to D.R. McGowan, in "Where Tuer~ is a Will,
There is a Way: Locating Assets and Initiating Legal P~oceedings"
in Creditors) Remedies-1999 (CLEBC, 1999), the foµowing are
some of the searches that a creditor may conduct to obtain information about the debtor's ability to satisfy a judgment:
(1)

Land Title Office. This online search reveals the debtor's
registered interests in lands in British Columbia. Searches
must be done for each land title district. Title will indicate
the date of last transfer, charge holders, and pen9-ing litigation for property. The searcher must ensure that the style of
ca~se in any action is consistent with the identification of the
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(5)

Motor Vehicle Search This request is made in writing,
enclosing the judgment; the results reveal whether the debtor
is the registered owner of any vehicles.

(6)

Bank of Canada Search. This search is made either in writing
or online. Search results reveal whether a corporate debtor's
inventory is subject to a registered charge under s. 427 of the
·Bank Act.

[§8.51]
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(11) Probate Registry. This search is conducted by agents for
·
each court registry; it reveals whether the debtor is a
beneficiary of an estate. If the debtor is a beneficiary, it may
be possible to issue a garnishing order or obtain an assignment of proceeds of the estate.
(12) Bankruptcy Registry. This search is conducted through the
office of the Superintendent of Bankruptcy by telephone or
written request; it reveals whether the debtor (either corporate or individual) has made an assignment in bankruptcy.

Credit Bureau. This online search provides the debtor's
credit rating, and gives clues of the debtor's overall :financial
status. It includes the debtor's social insurance number, date
of hirth, spouse, employer, current and former addresses,
outstanding litigation and judgments, and credit relationships. Please note, however, that pursuant to the Business
Practices and Consumer Protection.Act, S.B.C. 2004, c. 2, a
credit report cannot be obtained without the debtor's consent.

(13) Unclaimed Bank Balance Search. This onl:ine search of the
Bank of Canada's website reveals whether a debtor has an
unclaimed balance in a Canadian financial institution. While
the sum in each account may be insignificant, the search is
fast and free and may identify an account subject to
garnishment.

(8)

Skip Tracing. This search is conducted by an investigation
company, and provides information about the debtor's
whereabouts as well as information about the debtor's assets
and lifestyle.

(14) Business Licence Search. This search is conducted by an·
agent in each municipality (usually through the municipal
offices); the results reveal whether the debtor owns or operates a business, and if so, the location and type of business.

(9)

Court Registry. This search is normally conducted by agents
for each court registry, and shows whether the debtor is
involved in any actions against other parties. Court searches
can now be conducted online through Court Services Online:
see https://eservice.ag.gov.bc.ca/cso/index.do. A file search
can also reveal what· other people already know about the
debtor. The Creditor Assistance Act can also give the creditor
a means of sharing in the fruits of someone else's labour.

(15) Ship Registry Search. This search is conduc.ted by an agent
or by written request; it reveals whether the debtor owns a
registered vessel. Registries are maintained at all major ports
by reference to the name of the vessel or its registration num..
ber. There is also an onlille vessel registration query system
at www.tc.gc.ca/shipregistry/menu.asp. Unfortunately, many
vessels are not registered.

· (7)

. (10) Court Bailiff Search. This search is conducted by agents for
each jurisdiction; it reveals whether the debtor is subject to
an outstanding writ of execution and the identity ofthejudgment creditor. A telephone call to the judgment creditor may
reveal what the party knows about the debtor. The Creditor
Assistance Act can also give the creditor a means of sharing
the fruits of someone else's labour.

(16) Mamifactured Home Registry Search. This online search
reveals whether the debtor is the owner of a mobile or manufactured home.
(17) Telephone Directories. Numemq.s directories are available,
all of which are useful. The Telus White pages, both current
and historical, are a gold mine of names, addresses, and telephone numbers. Criss Cross offers a way to match telep.hone
numbers to addresses and vice versa, coupled with the ability ~

q
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to contact neighbours who frequently offer assistance by
informing callers of forwarding addresses. Prophone is a
CD-Rom version of most Canadian telephone directory
white pages, and can be searched with very little
information to identify current addresses and telephone
numbers of wayward debtors. Business directories typically
list all small businesses in the Vancouver and Lower
Mainland areas, including business addresses, telephone
numbers, and principals.
7

. (18) Internet. For the technophile, something new is added daily.
At the very least, an Internet search may reveal the debtor's
web page and the information that somewhere out there is a
computer vulnerable to seizure. Increasingly, searches
through Google or social networking sites such as Facebook
and MySpace can reveal information about a person. Some
of the more useful sites are:
(a) to help locate addresses and phone numbers in Canada,
or around the world:
Superpages-business and
people fmder

Canada: 411
Google

. www.superpages.com

www.canada411.ca
www.google.com

(b) to provide information and links to publicly traded
companies:
TivfX Group
Marketwire
advice for investors

www.tmx.com
www.marketwire.com
www.adviceforinvestors.com

Y ahoo!Finance

finance.yahoo.com

(c) to locat~ lawyers throughout Canada and around the
world:
Martindale & Hubble

www.martindale.com

Canadian Law List

www.canadianlawlist.com

See also "Searches at a Glance" in British Columbia Creditors'
Remedies-An Annotated Guide (CLEBC 2001-).
7
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1.

handout;

2. Confirmation of Service of Monetary Order for Enforcement form;

3. Some common procedural questions in Small Claims Court handout;
4. PC Rule 17.1 attachment to procedural questions;
5. updated PC practice direction on fax filing;
6. Schedule A, Small Claims Rules;

7. Resource Sheet for Small Claims Court; and
8. Appendices A to F with Table of Contents
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Family and child protection
• Family Law Update {Day 1)
•

Working with Self-Represented Clients in Family law Matters

(Day 1)

2}

•

Key Concepts for Family law Rules Reform {Day

•

Child Protection, Kinship Care and Family law Matters (Day 2}

•

FMEP for Family law Advocates ( Day

•

Allegations of Alienation (Day 3)
•
•

•

2}

Powerpoint
Article

Family Property and Family Debt (Day 3)
•
•

Powerpoint
Article

•

Child Protection Advocacy {Day 3}

•

Advanced Ethics: Discussions for Senior Advocates in Poverty and
Family law (Day 3) (see tab 6)

No Materials

“The child welfare system reflects the disruption of Aboriginal
peoples’ social, political and legal institutions, and
intergenerational harms of a colonial past”
From Wrapping Our Ways Around Them: Aboriginal Communities and the CFCSA Guidebook p. 8-9.

PSS of BC work with Child Protection,
Kinship Care, and Family Law

Our Vision
A world where all
children and their
families are nurtured,
valued, and safe.

Our Mission
Statement
To protect the safety and
well being of children and
promote the health of
families by providing
support, education,
advocacy, research, and
resources to those in a
parenting role.

Our mission is supported by…
• Creating safe places for parents and grandparents to
meet, share and learn
• Supporting parents and grandparents in dealing with
crisis or injustice
• Working with other organizations that serve families
• Carrying out research on emerging parenting issues
• Creating and providing resource materials for parents
and grandparents
• Working for legislative and administrative changes

Parent and Grandparent Support
Circles
Weekly facilitated groups
for any parent, grandparent
or caregiver experiencing
stress or isolation in their
parenting; who would
benefit from being a part of
a parenting and want to find
new and healthy ways to
parent their children.

Benefits of Support Circles

Assistance of
trained
facilitators

Building
community and
reducing
isolation

Developing new
parenting tools
and
communication
skills

Making new
friends and
finding peer
support

Problem
solving and
encouragement

Childcare or
childcare costs
provided as
required

Food and
transportation
costs provided

Locations
Burnaby

Provincial
(Head Office)

Vancouver,
Interior, Fraser
Valley

Victoria

Nanaimo

Prince George

South Island

Central BC

Northern BC

Programs and Services
Support Circles
Outreach and
Workshops

Emerging
Issue Studies

GRG/Kinship
Support and
Advocacy

Parenting and
Education

Group
Facilitation
Skills Training

Kinship Care or GRG (Grandparent
Raising Grandchildren)
Kinship care is provided by individuals
who are care for a child in need because of
a family connection, significant
relationship to the child, (e.g. grandparent,
aunt, close family friend) or a cultural
connection.
This care is provided on a full time basis
and can be temporary or permanent
depending on the situation but requires
legal and financial responsibility for the
child
It can be a result of MCFD involvement

2011 Census Canada
Grandchildren living with
grandparents with no
parent present, BC

0-19—6968 children 024 year 9,070 children
Total – 11,035 children

The Issue?
• Canada-wide, grandparents are raising more than 75,000 grandchildren,
without any parental involvement. In British Columbia, grandparents are
raising more than 10,000 grandchildren.
• Growing trend in Western countries
• In the USA, 8-10% of children are being raised by their grandparents.
• About 75% are their grandchildren’s legal guardians.
• About 85% report that a crisis situation led to their raising grandchild(ren).
• 52% had grandchild(ren) placed with them by the MCFD
• A significant proportion of the children are suffering from emotional,
mental, physical challenges.
• Many of the grandparents are facing significant financial hardships as they
raise a second family on fixed incomes and deplete their retirement savings
and assets
• More than 50% of the children are being raised by single grandparents
• There is a built in inequity as children in foster homes are compensated at
a much higher rates and have access to supports that kinship caregivers do
not have.
• MCFD deals primarily with the parents—sometimes the grandparents are
left out of the equation and the grandparents are faced with legal worries
and costs to get access.
• 1/5 children in BC is living in poverty. The grandchildren of these kinship
caregivers are overrepresented in this statistic.

Extra Stressors for the Grandparent(s)
Caregiver-related stressors: Concerns about
parenting, finances, and managing multiple
responsibilities to grandchildren, the
biological parents, and one's own health and
well-being
Grandchild(ren)-related stressors: Worries
about the child's academic behavioral,
and/or disciplinary problems, present and
future well-being, relationship with the
biological parent, and conflict between the
child and other family members

Family-related stressors: Concerns about
long-term caregiving, relationships with
spouse/other family members, and lack of
help from family members

Child, Family and Community Service Act
Part 4 – Children in Care, Sec 71

Out-of-home living arrangements

71 (1) When deciding where to place a child, the director must consider the child's
best interests.
(2) The director must give priority to placing the child with a relative or, if that is
not consistent with the child's best interests, placing the child as follows:
(a) in a location where the child can maintain contact with relatives and
friends;
(b) in the same family unit as the child's brothers and sisters;
(c) in a location that will allow the child to continue in the same school.
(3) If the child is an aboriginal child, the director must give priority to placing the
child as follows:
(a) with the child's extended family or within the child's aboriginal cultural
community;
(b) with another aboriginal family, if the child cannot be safely placed under
paragraph (a);
(c) in accordance with subsection (2), if the child cannot be safely placed
under paragraph (a) or (b) of this subsection.

Ministry for Children and
Family Development (MCFD)
Two key kinship care
supports:
1. Extended Family
Program-EFP (sec 8)
2. Permanent Kinship
Care (sec 54.01)

Extended Family Program (EFP)
EFP provides services and financial support to help
meet the child’s needs:
•

Circumstance temporarily prevent the parent(s) from caring for their child at
home.

•

Care provider is a relative or someone with significant relationship or cultural
connection to the child.

•

Family remains in contact with the social worker – meeting every 6 months
and evaluating the plan. Agreements can be extended for up to 2 years.

•

Permanency and legal options can be explored as part of long term planning

EFP Supports
• Provincial maintenance payments: $554.27/ages 0-11;
$625/ages 12-19
• Basic medical (MSP)
• Extended Medical
• Dental/Optical
• Child Care Subsidy and Surcharge
• Families may be eligible for Federal Canada Child Benefit and
Child Disability Benefit

EFP Eligibility Criteria
• Legal status of the child remains with the
parent
• Parent requests the service from their local
MCFD office
• Reunification is primary objective

Child, Family and Community Service Act Part 2
Family Support Services & Agreements, Sec 8
Agreements with child's kin and others
8 (1) A director may make a written agreement with a
person who
(a) has established a relationship with a child or has
a cultural or traditional responsibility toward a
child, and
(b) is given care of the child by the child's parent.
(2) The agreement may provide for the director to
contribute to the child's support while the child is in
the person's care.

CFCSA Part 3 – Child Protection
Division 5.1 — Permanent Transfers of Custody
Sec 54.01
Permanent transfer of custody before continuing custody order
54.01 (1) If a child is in the care or custody of a
person other than the child's parent under
(a) an agreement made under section 8, or
(b) a temporary custody order made
under section 41(1)(b), 42.2(4)(c),
49(7)(b) or subsection (9)(b) of this section,
a director may, before the agreement or order
expires, apply to the court to permanently transfer
custody of the child to that person…

Permanent Kinship Care
• The transferring of permanent guardianship of a child in kinship care when
MCFD/DAA is involved and a parent(s) is unable to resume care of their
child.
• When a child is unable to return to parental care at the end of an out of
care Extended Family Program (EFP) agreement or an out of care court
order.
• Permanent transfer of custody and guardianship is done only with the
consents of the proposed guardian, the child (12 years of age or older),
the parents (when an out of care EFP agreement is in place).
• Child(ren) must have been living with the proposed guardian for at least 6
consecutive months under an out of care EFP agreement or an out of care
court order prior to application to the court (sec 54.01).

Permanent Kinship Care Supports
• Provincial maintenance payments:
$803.81/ages 0-11; $909.95/ages 12-19
• Child Care Subsidy and Surcharge

• Not eligible for Federal Canada Child Benefit
or Child Disability Benefit

Section 54.01 & 54.1
• Sec 54.01 - before a Continuing Custody Order
(CCO)
• Sec 54.1 – after a Continuing Custody Order
(CCO)

Social Work Practice
Children in Care Service Standards
CIC Standard 11: Assessments and Planning for a Child in Care
Standard Statement: Within 6 months of the child coming into care, complete a full
assessment and written plan of care with the involvement of the child, family and
extended family, the Aboriginal community if the child is Aboriginal, the caregiver,
and any significant person involved in the child’s care or life (reviewed every 90
days)
Intent: is developed in collaboration with the child, family, extended family and
cultural family
Policy: when appropriate and consistent with the child’s best interests, invite and
support the participation of significant people in the child’s life in developing a plan
of care, including: the child’s parents, family, extended family

Administrative Procedures: Give copies or parts of the plan to: the child; the
caregiver; the parent; members of the family who are involved in the child’s care,
the representative from the Aboriginal organisation involved in the child’s care or
plan, and any other person who plays a role in the child’s care

Federal Government Supports
Sec 54.01 & 54.1
• The guardian is NOT eligible to apply for federal
benefits, such as the Canada Child Benefit or the
Child Disability Benefit.

• The guardian CANNOT claim the child/youth as a
dependent for the purpose of federal programs
or benefits e.g. income tax

“The child welfare system reflects the disruption of Aboriginal
peoples’ social, political and legal institutions, and
intergenerational harms of a colonial past”
More Aboriginal children live away from their
families and communities today as a result of
the child welfare system than lived away from
their families in Residential Schools
Over 52% of all children in care in BC as of 2011
were Aboriginal
Aboriginal children are 4.4 times more likely to
have a protection concern reported than a non
Aboriginal child; 5.8 times more likely to be
investigated; 7.7 times more likely to be found
in need of protection; 7.1 times more likely to
be admitted into care; and, 12.5 times more
likely to remain in care.
From Wrapping Our Ways Around Them: Aboriginal Communities and the CFCSA
Guidebook p. 8-9.

Case Study – Grandma G
• Grandma G first called the Line in Jan 2013. She informed the advocate that
she was a 71-year-old Indigenous grandmother raising her seven year old
grandchild.
• She stated that the child’s mother has addiction issues and that the child has
FASD. She said that the child had been informally (in and out) of her care since
birth and that she was receiving no services or benefits.
• The advocate informed Grandma G about the MCFD Extended Family Program
and the Federal Child Tax benefit.
• In Sept, 2016 Grandma G called again. She said that she is receiving support
through the EFP and the Federal Canada Child Benefit but has recently been
asked by the social worker to agree to Permanent Kinship Care.
• Specifically, she called the advocate to express her concerns about losing her
federal benefits: “Why would I agree to less support and services now? What
should I do?”

.

“Why would
I agree to
less support
and services
now? What
should I do?”

Grandma G: Temporary Care Options
Extended Family
Program
Sec. 8

Interim and
Temporary
Custody to Other
Sec. 35(2)(d); 41
(1)(b); 42.2(4)(c);
49(7)(b)

MCFD Restricted
and Permanent
Foster Care

*MCFD maintenance
$554.27
*Basic Medical (MSP);
Extended Medical;
Dental; Optical
*Child Care Subsidy
(not income tested)

Canada Child
Benefit $450

Child
Disability
Benefit $227

$1,231.27

*MCFD maintenance
$803.81
*CSM approval: Basic
Medical;
Extended Medical
*Child Care Subsidy
(not income tested)

$803.81

*MCFD maintenance
$803.81
*Basic Medical (MSP);
Extended Medical;
Dental; Optical
*Child Care Subsidy
(not income tested)

$803.81

Child in ministry care CSM – MCFD Community Service Manager
Figures are based on Grandma G’s story. Diagram created by PSSS and informed by MCFD Payment and Supplemental Benefits Table, Reference for Out-of-Care Options Practitioners
May

Grandma G: Permanent Care Options
Post Transfer of
Custody
Assistance
Sec. 54.01; 54.1

Permanent
Kinship Care

Post Adoption
Assistance

*MCFD
maintenance
$803.81
*Child Care
Subsidy (not
income tested)
*MCFD
maintenance
$701.55 (income &
asset tested)
*additional
support services

$803.81

Canada Child
Benefit $450
Child
Disability
Benefit $227

Family Law Act

Canada Child
Benefit $450

Guardianship
Order

Child
Disability
Benefit $227

$1378.55

$677.00

Kinship Care
Safety, permanency, and well-being are goals for all children and
youth. Research is clear that stable, healthy and lasting relationships
greatly improve the long term social, emotional and physical health
of children and youth. These relationships help to minimize the
negative impact on young people when they are unable to return to
their parents care.
Placements with relatives or adults who have an established
relationship with a child or youth serve to maintain family
connectedness, stability of relationships, cultural identity and
achieve better outcomes when youth enter adulthood.
Belonging 4 Ever: Creating Permanency for Youth in and from Care – Federation of BC Youth in Care Networks – August 2010 and
Residential Review Project June 2012

Key Resources
Wrapping Our Ways Around Them:
Aboriginal Communities and the CFCSA
Guidebook

• How Aboriginal communities
could be involved in child welfare
matters as contemplated by the
CFCSA and sets out strategies to
actively seek and facilitate that
involvement.

Metis Commission for Children and
Families of BC

• Mission: As the designated
community, we foster a Métis
specific child welfare system that
bridges relationships between
communities, services and
government to ensure cultural
safety for Métis children, youth
and families

Questions?
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Allegations of Alienation in
Family Law Disputes

Allegations of alienation
" Overview of parental alienation and
allegations of alienation in court
" Distinguishing between alienation and
estrangement, identifying risk of alienation
" Options for parents and the court when
alienation or estrangement are established

All About Alienation
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Wallerstein and Kelly
• In Surviving the Breakup (1980), Judith
Wallerstein and Joan Kelly wrote about
narcissistic parents and vulnerable older
children who in an "unholy alliance}} together
"waged battle}} to hurt the other parent
" Conclusions drawn from findings of California
Children of Divorce Project

Parental Alienation Syndrome
• Richard Gardner described Parental Alienation
Syndrome in "Recent Trends in Divorce and
Custody Litigation}} (1985)
• Demonstrated by child's unjustified "campaign of
denigration" against a parent
• Results from efforts of parent to brainwash a
child, coupled with child's willing participation

" Surprisingly short given its impact

Gardner
1. Campaign of denigration by alienating parent
and child against rejected parent
2. Weak or absurd explanations for denigration
3. Child displays no ambivalence toward
rejected parent
4. Child claims beliefs about rejected parent are
his or her own and not those of the
alienating parent

2
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Gardner
5. Child reflexively supports alienating parent in
family conflict
6. Child displays no feelings of guilt about
treatment of rejected parent
7. Child uses language and descriptions of
rejected parent borrowed from alienating
parent
8. Child's negative views extend to family of
rejected parent

Gardner
.. Follow-up book, The Parental Alienation
Syndrome, published in 1992
• Syndrome is "psychiatric disorder" found in 90% of
children he saw involved in custody litigation
• In 90% of these cases, mothers were alienators
• Specific psychological factors, one motivational
factor, resulted in children's negative feelings and
false allegations against parent
• Significant emphasis on false claims of sexual abuse
and Freudian views of sexuality

Reception by father's rights groups
" Fathers' rights groups strongly attracted to
Gardner's theory
• Relieved sting of continuing maternal presumption
• Offered reply to plague of false allegations of
physical and sexual abuse believed used to fend
off men's claims for custody
• Allowed assignment of blame for impaired fatherchild relationship and post-separation reluctance
to visit to mothers

3
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Reception by father's rights groups
.. Provided handy explanation for continued
prevalence of maternal custody after demise
of tender years doctrine, without reference to
• History of involvement with children
• Parenting skills and capacities
• Children's experiences during relationship
• Mothers' socioeconomic conditions

" Gardner's recommendation of switching
custody to rejected parent welcomed

Reception by women's rights groups
.. Gardner's theory unreasonably blamed
women for the consequences of fathers'
behaviour
• Ignored or minimized effects of family violence
• Exploited as a defence when physical or sexual
abuse suspected
• Trivialized impact of disengaged I disinterested I
absentee parenting style, actual parenting roles
adopted during relationship

Concerns with the research
.. "Recent Trends" based on Gardner's personal
opinion and clinical impressions, very little
supporting research cited

• Parental Alienation Syndrome published by
Gardner's own publishing house
• Also based on Gardner's experience; little by way of
supporting research
• Not peer reviewed, no threshold of peer acceptance
or reasonableness required for publication
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Concerns with the research
.. No research findings presented to justify
claims about nature and dynamics of
syndrome
" No statistics or references to research
provided to justify frequency claims
.. Claims often explicitly contrary to research
available at time of publishing
• Frequency of false claims of sex abuse
• Predominance of mother accusers

Kelly and Johnston
.. Joan Kelly and Janet Johnston provided much
needed depth in "The Alienated Child: A
Reformulation of Parental Alienation
Syndrome" (2001)
.. Children's relationships with parents range on
a continuum of positive to alienated
• Children can become estranged from a parent
for objectively valid reasons not involving the
interference of the other parent

both parents, but prefers
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Kelly and Johnston
.. Child's estrangement from a parent may be
objectively reasonable because of history of:
• Family violence toward child or favoured parent
• Emotional abuse toward child or favoured parent
• Neglect by rejected parent
• Immature, self-centred behaviour
• Rigid, authoritarian parenting style
• Substance abuse impairing parenting capacity

Kelly and Johnston
• Child's estrangement is "a reasoned, adaptive,

self-distancing and protective stance that has
led to cognitive and affective differentiation
of parents"
• Child typically wishes to severely limit contact
with other parent, as alienated children do
• Estrangement often misinterpreted as
parental alienation

Kelly and Johnston
" Alienated child is "one who expresses, freely

and persistently, unreasonable negative
feelings and beliefs ... toward a parent that
are disproportionate to the child's actual
experience with that parent"
" Approach shifts focus from conduct of
alienating parent to observable behaviours of
child and the parent-child relationship
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Kelly and Johnston
" Environmental factors increasing risk of
alienation:
• History of intense marital conflict
• Humiliating separation
• Highly conflicted litigation
• Personality of each parent (especially if
personality disorders are present)
• Age, cognitive capacity and temperament of child
• Triangulation of child in parents' conflict

Baker and Ben-Ami
• "To Turn a Child" (2011) found that effects of
alienation play out over life of child
• Lower self-esteem as a result of internalizing
negative messaging about other parent
• Reduced self-sufficiency as adults
• Higher rates of depression
• Higher rates of insecure attachments
• Higher rates of drug and alcohol dependence
• Risk of alienation from own children

Baker
" Baker's "Long-Term Effects of Parental
Alienation on Adult Children" (2005) found high
rates of:
• Low self-esteem, self-hatred
• Depression, substance abuse
• Difficulty trusting themselves and others
• Divorce

" Half of participants reported being alienated
from own children at time of study

7

10/6/16

But in the end ...
.. Saini, Johnston, Fidler and Bala "Empirical
Studies of Alienation" (2016, in press) reviews
all currently available research
• No consensus for a single definition
• "Overall lack of empirical quality" in individual
studies, significant methodological limitations,
much is impressionistic
• No reliable instruments to establish severity of
alienation or distinguish from estrangement

Alleging Alienation

Bala, Hunt and Mccarney
" "Parental Alienation: Canadian Court Cases
1989-2008" (2010) found 175 cases in which
court made finding on allegation of alienation:
• 40 cases between 1989 and 1998, 24 cases
concluding alienation had occurred
• 135 cases between 1999 and 2008, 82 cases
concluding had alienation occurred

• Rate of finding of alienation static at 60%
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Bala, Hunt and Mccarney
'" Gender of alienating parent:
• Mother: 68%
• Father: 31%
• Both: .9% (one case)

.. Custody arrangements of alienating parent:
• Sole custody: 84%
• Joint custody: 13%
• Contact only: 3%

Bala, Hunt and McCamey
.. Cases where alienation was not found:
• Justified estrangement resulting from abuse or
violence: 7%
• Justified estrangement resulting from poor
parenting: 35%
• Child disengaged but not alienated: 20%
• Insufficient evidence to establish alienation: 38%

" No expert evidence in 13% of cases, yet
alienation found in 41% of those cases

Boyd
" Review of British Columbia court cases from
mid-2008 to mid-2015 found 115 cases in
which court made finding on allegation of
alienation material to outcome
• Trial decisions: 48%
• Variation of final order: 33%
• Interim applications: 18%
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Boyd
" Allegation substantiated in only 21% of cases
" Where allegation not substantiated
• Not enough evidence: 36%
• No finding on allegation: 30%
• Risk of alienation: 5%
• Estrangement: 5%
• Alienation and estrangement: 3%

Boyd
" Person claimed to be engaging in alienating
behaviour (and substantiated allegations)
• Mothers: 67% (46% of claims substantiated)
• Mothers and family or friends: 8% (13%)
• Fathers: 22% (33%)
• Fathers and family or friends: 4% (8%)

Assessing Alienation Allegations
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Is it alienation?
" Some children are reasonably estranged
• Intense conflict during relationship, separation
• Hotly contested, highly conflicted litigation
• Witnessed or suffered abuse or family violence
• Parent's issues with substance abuse
• Unpredictable or disciplinarian parenting style
• Narcissistic and disengaged parenting style

Is it alienation?
.. Not all children who resist contact are
alienated or estranged
• Age-appropriate separation anxiety
• Response to parenting style
• Fear for emotionally parent
• Response to parent's repartnering and/or new
partner, new partner's family
• Normal preference for a parent

Is it alienation?
" Some parents donJt want to admit they are
poor parents
• Always easier to place responsibility on someone
other than self for child's resistance to contact
• Blaming others feeds into pathology of Cluster B
personality disorders
• Difficult to admit own weaknesses to lawyers,
mental health professionals and judges
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Lee and Olesen
1. Don't oversimplify the problem by only
focusing on the allegation of alienation
2. Don't assume allegation is true/false merely
because allegation is strategically useful
3. Don't assume rejected parent is wholly
blameless
4. Don't assume child has been brainwashed by
favoured parent

Lee and Olesen

I

Boyd

5. Remember that adversarial system can
potentiate breakdown in relationship
6. Don't assume that presence of alienation
excludes possibility of estrangement
7. Don't assume absence of alienation from
absence of blitzkrieg, individually de minimus
behaviours can accumulate over time

Attachment Disruption
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The problems with alienation
" Child's reluctance to visit usually source of
significant narcissistic injury
.. Rejected parent unlikely to admit parenting
deficits to assessor, to judge or to own lawyer
• Always easier blame others than self for child's
resistance to others
• Blaming others feeds into general pathology of
Cluster B personality disorders
• Provides counterattack to allegations of abuse

The problems with alienation
" Favoured parent can't admit any truth to
allegation of alienation
• Any concession results in severe prejudice to case
• No defenses except denial, usually with no
supporting evidence
• Counterattack based on inadequacies of other
parent most satisfying riposte: incompetent
parenting, character defects, addiction, abuse,
mental health

The problems with alienation
" Narrative of good vs evil highly appealing to
counsel used to perpetual ambiguity of family
law disputes
• Loss of child emotionally powerful story
• Accusations of alienation when accuser was
disengaged or absent equally powerful

.. Very tempting to ride into battle flush with the
fire of righteous indignation
.. Short-circuits lawyers' thinking
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The problems with alienation
.. Few lawyers and judges have significant
experience in psychology
• Generalist bench results in absence of experts
• Family law counsel rarely appointed

.. Civil court process highly dependent on
experts to provide:
• Unbiased information on current thinking
• Clear, empirically sound analysis

The result
1. Allegations are highly polarizing
• Significantly undermines possibility of rational
compromise
• Increases likelihood of trial

2. Allegations exacerbate conflict
• Wounded feelings, mutual finger-pointing and
blaming, all inevitable
• Poisons chances of positive future coparenting
relationship

The result
3. Allegations increase:
• Length of time to trial, length of trial
• Probability that experts' reports, rebuttal reports,
will be required
• Probability of appeal
• Cost of trial, overall cost to conclude case

4. Likely highly predictive of court involvement,
represented or not, post-trial or -appeal
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The result
5. Increased conflict, delayed resolution in turn
increase:
• Likelihood that parents' conflict will impact
children
• Likelihood that children will become triangulated
in conflict
• Probability of children experiencing "normal"
negative consequence of separation, and severity
of those consequences if experienced

Attachment disruption
.. Whether alienation or estrangement or both,
common result is breakdown in child's

attachment to rejected parent
" Fact of attachment disorder one thing even
highly-conflicted parents are likely to agree on
• Neutral fact sufficient to prompt assessment,
therapeutic intervention
• Doesn't require blaming and other posturing

Attachment disruption
.. Causality remains an issue ...
• Short- and long-term prognosis, susceptibility to
treatment
• Choice of therapeutic approaches for child,
favoured parent, rejected parent

.. Causality is not relevant to conduct orders
required to manage behaviour, compel
counselling, ensure compliance with
recommendations, address contempt
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Options for the court when aifon;;;tion

CH'

estrang•:.:ment .are found.

Potential Responses

Responding to alienation
• Rapid intervention
• Restore contact
• Prevent further deterioration of relationship

'" Case management
• Early, vigilant involvement of court
• Quick response to breaches, other problems

.. Focus on long-term interests of child
• Benefit in long run must outweigh short-term pain

Initial Interventions
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Assessment
• Early assessment of parent-child relationship
and best interests of child
• Identify likely cause of child 1 s reluctance to visit
• Assess each parents' parenting capacity and
competency
• Determine intervention best suited to child and
circumstances

" Schedule assessment updates

Counselling
.. Court may order parent(s) and/or child to
attend counselling to address:
• Behaviour of favoured parent
" Response of rejected parent to alienated child
• Child's relationship with rejected parent

" Counselling of child may require support for
success; will likely be undermined if child
remains with favoured parent

Counselling
" Favoured parent may not engage in
counselling process in good faith
• May attend to show compliance with court order
and establish that he or she is the "good" parent
• Cluster B personality disorders are by definition
extremely difficult to treat as therapy requires
admission/acknowledgement that the individual
has imperfections

.. Be careful in selecting therapists
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Detailed parenting plans
" Encourage rigid, detailed parenting plans with
no wiggle room and nothing left to be
negotiated
• Will reduce opportunities for arguing but robs
parents of flexibility at same time
• Loss of flexibility also deprives favoured parent of
ability to control or manipulate the schedule

" Not a remedy in itself but will improve
likelihood of success of other steps

Conduct orders
.. Must be made for s. 222 purpose, most likely
to "facilitate arrangements pending final
determination"
• Case management by single judge
• Participation in family dispute resolution
• Attendance and counselling
• Restrict communication between parties
• Order that person "do or not do anything" for
s. 222 purpose

Protection orders
.. Can only be made if person qualities as "atrisk family member" and family violence is
likely to occur
• Restrict communication between family members
• No-go orders
• "Any terms or conditions" necessary to protect atrisk family member
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Subsequent Steps

Adjusting parenting arrangements
.. Parenting schedules may be adjusted to:
• Give rejected parent more time with child on an
interim or permanent basis
• Switch child's primary residence to rejected parent
for fixed period of time
• Prohibit favoured parent's contact with child for a
fixed period of time
• Require supervision of favoured parent's contact
on interim basis

Adjusting parenting arrangements
" May be necessary to support counselling with
temporary change of residence
• Supervision may not wholly suppress favoured
parent's manipulation of children
• Non-verbal cues
• May allow favoured parent to adopt persecuted
martyr stance

" Supervision of rejected parent generally not
recommended without good cause
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Enforcing parenting arrangements
.. Judicial sanctions must be carefully considered
to avoid favoured parent positioning self a_s
martyr or victim, or as powerless to "improve"
things for child:
• Make-up time
• Payment of legal costs of rejected parent
• Punitive costs awards
• Payment of rejected parent's costs thrown away
• Contempt

Enforcing parenting arrangements
.. Finding of contempt requires proof of willful
breach of order
• Quasi-criminal, therefore high threshold
• Rarely on first, second or even third applications
• Object not to punish but secure compliance

.. Court rarely acts meaningfully when contempt
found; contemnor usually allowed to purge
contempt by compliance with order

Parenting coordination
.. Appoint parenting coordinator to
• Management implementation of parenting plan,
supervise compliance
• Oversee I coordinate family's participation in
counselling
• Manage contact issues as they arise

" Not suited for interim parenting plans
.. Be careful in selecting parenting coordinator
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Reunification counselling
" Parens should be skeptical when:
• Assessor concluding presence of alienation
recommends own program as intervention
• Advertised results seem too good to be true
• Evaluations not independently conducted
• Principal not member of regulatory body
• Principal not respected by peers
• Absence of screening process

Interventions of Last Resort

Changing custody
" Reversal of custody is ultimate sanction; step
not to be taken lightly:
• Uproots child from home
• Places child with hated parent
• If change occurs too late, repair of child's
relationship with rejected parent may be
impossible

" Expert evidence will usually be required

21
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Changing custody
"' Key considerations:
• May reinforce child's hatred of rejected parent
• May encourage negative behaviours such as
running away, self-harm, substance use
• Cost of loss of loved parent may exceed benefit of
reunification with rejected parent

Must weigh child's emotional distress against
long-term benefit and likelihood of success

Enforcing parenting arrangements
"' Peace officer enforcement is a pragmatic
response to enforcement problem but creates
serious optics problem for child
• Often and appropriately viewed as last resort
• May result in child experiencing significant distress
• Peace officers may also choose not to enforce
order, further empowering and aggr~ndizing
alienating parent

Suspending efforts
" It may be in child's best interest that
relationship with rejected parent not be
restored
" In such cases, judicial response may be to
terminate rejected parent's right of contact to
end child's exposure to parents' conflict
Moral blameworthiness of alienating parent's
conduct is ultimately subordinate to child's
wellbeing

22
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Suspending efforts
1. Child is close to age of majority and will vote
with feet
2. Child so deeply enmeshed, alienation so
deeply entrenched, therapy unlikely to
succeed
3. Trauma of being placed with rejected parent
exceeds likely benefit of restored relationship

Suspending efforts
4. Damage partly justified estrangement
resulting from rejected parent's past actions
5. Parental conflict likely to result from
continued litigation not in child's best
interests
6. Rejected parent is emotionally or financially
exhausted and cannot continue struggle

Reconciliation
.. Child may reconcile with parent later in life,
usually in adulthood as a result of
• Maturation
• Emancipation, financial independence
• Life cycle trigger events

.. Rejected parent can encourage by leaving
door open, providing means of contact

23
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Family breakdown is complex and multidimensional. As a result, the legal issues
triggered by separation cannot be approached as if the totality of the information
necessary to address them is contained in the governing legislation, the rules of
court and the parties' financial statements. This is especially so in cases where
the parenting of children is in dispute.
We have come a long way from the days when fathers, as patresfamilias, were
presumptively entitled to custody of their children after separation, and from the
subsequent period when the tender years doctrine assigned post-separation
custody of younger children to mothers. The loss of these presumptions, as
brutally undiscerning as they were, requires families and decision-makers to
make best-guesses about the parenting arrangements that are in children's shortand long-term best interests, taking into account a host of intangible factors
particular to each family, such as the children's age, adjustment and stage of
development, the parenting capacity and mental health of their parents, and the
children's present and foreseeable financial and psychosocial needs.
Unfortunately, law schools teach little about parenting disputes beyond the
governing legislation and the rules of court, and it is easy for counsel to be
seduced into a rash pursuit of ill-considered claims that are not supported by the
family's circumstances, seeking improbable results that are unlikely to address
the family's needs. Most family law lawyers will not have had to practice for
very long before encountering their first allegation of parental alienation. Such
claims are always inflammatory; they're also often powerfully dramatic,
invoking intense feelings of outrage for the injustices wrought and sympathy for
the losses suffered. However, such claims are also often unfounded and, if so,
can lead counsel and client down an expensive and highly litigious rabbit hole.
In this paper I will provide an overview of parental alienation from a mental
health perspective and discuss the prevalence of such claims, and the rate at
which they are proven, in British Columbia, as well as the options available to
the court when alienation is established. I will also discuss the difficulty of
identifying legitimate cases of alienation and canvass the warning signs which

2

suggest that the alienation of a child is a risk and preventative action must be
taken..

II. Child

Estrangement

In the late 1970s and early 80s, psychologists interested in family breakdown
began to observe that some children developed an alignment with one parent
following separation that resulted in the child's rejection of the other parent and
became a factor in the parents' litigation. In Surviving The Breakup: How Children
And Parents Cope With Divorce, first published in 1980, prominent American
psychologists Judith Wallerstein and Joan Kelly wrote about certain selfabsorbed parents and vulnerable older children who "waged battle" together in
an "unholy alliance" to hurt the other parent, drawing on the findings of the
California Children of Divorce Project.1 Five years later, in 'Recent Trends in
Divorce and Custody Litigation," a remarkably brief article given the fuss it
caused, psychologist Richard Gardner used the term "parental alienation
syndrome" to describe cases of alignment in which children not only engaged in
a campaign of denigration" against the other parent but were actually prepared
to repudiate their relationship with that parent altogether. 2
1

11

A» Gardner's Parental Alienation Syndrome

Gardner described parental alienation syndrome as a psychological disturbance
brought about by custody litigation in which 'children are obsessed with [the]
deprecation and criticism of a parent." He wrote that such extreme alignments
were caused by the efforts of one parent, usually the mother, to indoctrinate the
children against the other parent, usually the father. Gardner proposed that
parental alienation syndrome could be identified by the presence of eight
"symptoms": ·
1

1. The alienating parent and child are engaged in a campaign of denigration
against the rejected parent.
2. The child expresses inconsequential or frivolous explanations for not
wishing to see the rejected parent.
3. The child displays a complete lack of ambivalence toward the rejected
parent, such that the rejected parent is all bad" while the alienating
parent is all good."
11

11

1 J.S.

Wallerstein and J.B. Kelly, Surviving The Breakup: How Children And Parents Cope With Divorce
(New York, NY: Basic Books, 1996)
2 RA. Gardner, "Recent Trends in Divorce and Custody Litigation" (1985) 29:2 Academy Forum
3, available online at www.fact.on.ca/Info/pas/ gardm85.htm
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4. The child claims that his or her beliefs about the rejected parent are the
child's own and not those of the alienating parent.
5. The child reflexively supports the alienating parent in the conflict.
6. The child displays no feelings of guilt about his or her treatment of the
rejected parent.
7. The child uses scenarios, language and descriptions of the rejected parent
borrowed from the alienating parent.
8. The child's rejection extends to the family of the rejected parent.
Gardner's parental alienation syndrome triggered a flurry of follow-up research
and quickly became a flashpoint of controversy. Men's rights groups loved the
theory because most of the parents said to engage in alienation were mothers;
women's groups loathed the idea as it seemed to downplay the impact of family
violence on children's interests and preferences. Psychologists were skeptical
because there was so little reliable research on alienation, the theory didn't meet
the scientific criteria to be labeled as a diagnosable "syndrome," and the theory
seemed overly simplistic and was frequently misapplied in court. 3 The courts
weren't fond of the idea as alienation claims were often difficult to establish and
the recommended solution, removing the child from the home of the favoured
parent, seemed drastic and dangerously at odds with the child's expressed
preferences.
In 1997, Deirdre Rand, another psychologist, wrote in "The Spectrum of Parental
Alienation Syndrome" that parental alienation syndrome is a risk whenever
parents go to court about a custody dispute. 4 She said that the risk of alienation
increases: when one or both parents make claims that attack the integrity, moral
fitness or character of the other parent; when the parent seen as responsible for
the breakdown of the relationship becomes involved in a new relationship
shortly after separation; and, when a parent leaves the relationship suddenly,
with little or no warning.

Parental alienation syndrome was not included in the Diagnostic and Statistical Manual of Mental
Disorders III-R, published in 1987, nor in the subsequent IV and IV-TR editions, and is likewise
omitted from the current fifth edition (Washington, DC: American Psychiatric Association, 2013).
See Robert Emery's comments in "Parental Alienation Syndrome: Proponents Bear the Burden of
Proof" (2005) 43:1 Family Court Review 8 and Justice James William's remarks in "Should Judges
Close the Gate on PAS and PA?" (2001) 39:3 Family Court Review 267 for interesting discussions
of the debate over Gardner's theory within the mental health community.
4 D.C. Rand, "The Spectrum of Parental Alienation Syndrome (Part II)" (1997) 15:4 American
Journal of Forensic Psychology 39, available online at www.fact.on.ca/Info/pas/randll.htm

3

4

Drawing on work by James Garbarino, Edna Guttman and Janis Wilson Seeley in
The Psychologically Battered Child, 5 Rand described five types of parental
behaviour that are hallmarks of parental alienation syndrome:
1. Rejecting: The alienating parent rejects the child's need for a relationship
with both parents. The child fears abandonment and rejection by the
favoured parent if he or she expresses positive feelings about the rejected
parent.
2. Terrorizing: The alienating parent bullies the child into being terrified of
the rejected parent, and punishes the child if he or she expresses positive
feelings about the rejected parent.
3. Ignoring: The alienating parent withholds love and attention if the child
expresses positive feelings about the rejected parent.
4. Isolating: The alienating parent prevents the child from participating in
normal social activities with the rejected parent and that parent's friends
and family.
5. Corrupting: The alienating parent encourages the child to lie and be
aggressive toward the rejected parent. In very serious cases, the alienating
parent recruits the child to assist in tricks and manipulative behaviour
intended to harm the rejected parent.
(As a result of certain cases I've dealt with, two further behaviours have also
struck me as indications that the alienation of a child is a risk:
6. Distracting: The alienating parent sets up activities, goals or interests
which conflict with the rejected parent's time with the child, such as
emolling the child in a sports team and placing such a high value on the
child's participation that the child is upset to miss a game or practice to
spend time with the rejected parent.
7. Resigning: The alienating parent stops accepting responsibility for the
child's time with the rejected parent, and leaves it up to the child to decide
whether to spend time with the rejected parent or not. This puts the child
in a loyalty bind by forcing the child to make the choice to see the rejected
parent, knowing that the favoured parent doesn't want the child to go at
all.)

s J. Garbarino,·E. Guttman and J. Wilson Seeley, The Psychologically Battered Child (San Francisco,
CA: Jossey-Bass, 1986)
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Facts and Scope of Database

4.

Strategies for Research

First thing first – the basics

Clicklaw.bc.ca
•

Search using the search toolbar or click on specific topics
like “Family Law” for results

•

Mobile friendly website – use it on your smartphone

•

Use HelpMap to search for services by topic and/or city

•

Use Common Questions to get directed to good starting
points for everyday questions – send us suggestions!

How to stay up-to-date
• Subscribe to our Blog:
http://blog.clicklaw.bc.ca (type in your
email on the left hand column and hit
‘subscribe’) – we went over the posts under
the “family law” tag
• Follow us on Twitter: @clicklaw
• Like us on Facebook: /clicklaw

www.clicklaw.bc.ca

Clicklaw
Provincial Family
Court Resources
•

bit.ly/clicklawpcf

•

Other Provincial
Court resources:
bit.ly/clicklawprovct

What are Clicklaw Wikibooks?
• Kind of looks and acts like Wikipedia

JP Boyd on Family Law
• Successor to
www.bcfamilylawresource.com
• 30+ lawyer and judge editors.
• 1000+ pages of family law help
materials.
• Published conventionally in small run
and available print-on-demand.
• Over 15,500 unique views monthly.

Clicklaw Wikibook Formats
(PDF)

Clicklaw Wikibook Formats
(other)
• Full book in PDF, EPUB or print-on-demand

2001– one legislative and 18
case collections
2011- nearly 7 million site
visits, 1 million documents
over 200 collections.
2012- survey revealed nearly 9
in 10 responding lawyers
use CanLII with 56% of
them starting their
research there.

Scope of CanLII’s Database
“CanLII now grows by more than 120,000 judgments a year,
approximately 20 per cent of which are older cases that add depth to
our collection.”
– Colin Lachance, President and CEO of CanLII

In 2013, CanLII increased the size of its Ontario court collection by
nearly 25%. Adding cases dating back to the 1930s, it was the single
largest one-time addition to its database. Made possible by LSUC
funding.

Tips for Conducting Research

1. Plan and prepare

Something broad?
• Don’t reinvent the wheel
• Browse using keywords
• Clicklaw / Wikibooks / Commentary?
• Keep it expansive
• Use boolean (see next tip)
• Read headnotes

Something specific?
• Search by judge, party or counsel names
• Search by fact pattern

2. Using Boolean Terms

Learn to Boolean

One of the greatest challenges of online searching is that too much
information is a bad thing – boolean is the answer to this.
Boolean is a way of combining terms to make your searching more
precise.

Basic boolean works with
•
•
•
•

AND
search AND seizure
OR teenager OR adolescent
NOT bylaw NOT strata
“”
“family law act”

Basic boolean works with
• /s
•
• ()

construction /s defect
(bylaw OR by-law) /5 tree NOT
(strata OR condominium)

Let’s give it a try…

Quick Tips

Quick Tips

Why Learn to Boolean?

3. Turn off search terms
-You can de-select or exclude certain search terms

4. Choose your jurisdiction
-You can run a general search and then narrow it
down to a specific jurisdiction
-Or you can start by only searching one jurisdiction

4. Sort by Court Level
-Default sorting is by “Relevance”
-You can change this to sort by “Court Level”

5. Identify Your Source
-If you don’t limit your search CanLII will run it
across all content.
-But you can still choose to only view cases,
legislation or commentary from your results.
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Settlement
Agreements
Tips and best practices related to
settlement agreements in tenancy, coop, and employment matters. October
2016.

Why do people want
settlements?
•

Avoiding the risk and stress of a hearing

•

Speedy resolution

•

Control over the process and the outcome rather than
relying on an arbitrator or tribunal member to impose a
decision – ideally with more enduring settlements as a result

•

A range of creative and detailed outcomes not available as
traditional legal remedies

•

Privacy and confidentiality

•

Preservation of ongoing relationships

Preparation to Reach a
Settlement
•

Identify the problem

•

Clarify the client’s goals

•

Understand the needs and interests of the other side

When Settlements Happen

Negotiated between parties
prior to a hearing.
Parties draft settlement
documents.

Mediated by an arbitrator,
such as at a Residential
Tenancy Branch hearing.
Arbitrator records terms of
settlement as a decision.

Settlement Privilege
•

Communications made with a view to reaching a settlement are
generally not admitted into evidence except with the consent of the
other party to the communication. Also prevents providing the
documents to strangers, other parties.

•

Writing “without prejudice” neither necessary, nor sufficient, to have a
document be protected by settlement privilege, but still a good idea in
appropriate cases

•

The conditions for such a privilege to attach:
a.

A litigious dispute must be in existence or within contemplation;

b.

The communication must be made with the express or implied
intention that it would not be disclosed to the court in the event
negotiations failed; and

c.

The purpose of the communication must be to attempt to effect a
settlement.

(The Law of Evidence in Canada, Sopinka, et. al.)

When do you have a settlement?
•

A settlement is a contract. A contract is an agreement, not the
piece of paper it may be written on.

•

Once you have an agreement on key terms, the fact that you
haven’t settled on the wording of, say, a confidentiality clause,
doesn’t mean that one side can get out of the deal.

•

Key question: Has a settlement been reached (on all essential
terms) or merely an agreement to agree (with key terms still to
be negotiated?)

•

Practice point: Clients can have “buyers’ remorse”. This is why it
is a good idea to get written instructions from a client to make a
settlement offer. Discuss with a client that once made, a
settlement offer can’t be “taken back”. Take your own notes to file
about client’s instructions.

•

If you provide a counter-offer on a key term, you are rejecting the
previous offer

Written Settlement Agreements
•

•

Components of a settlement agreement
•

Title and Parties

•

Background or Whereas Clauses

•

Consideration

•

Release

•

Jurat

Optional components:

• Payment Terms
• Entire agreement clause
• Severability

• Considerations for multi-party agreements
• Confidentiality clauses
• Welfare, tax, EI

Title and Parties

Whereas Clauses or the Background to the
Agreement

Consideration: Payment, Mutual Promises,
etc.

Release: Specific to claim or general
release for all matters?

Jurat: Don’t have alone on page

Payment Terms: method of payment, date
for obligation, amount, deductions,
characterization of money.

Entire Agreement Clause

This Agreement sets forth the
complete and final agreement
of the parties. All prior
discussions are merged into
this Agreement. There are no
promises or representations
other than those set forth in this
Agreement.

This Agreement, along with any exhibits, appendices,
addenda, schedules, and amendments hereto,
encompasses the entire agreement of the parties, and
supersedes all previous understandings and
agreements between the parties, whether oral or
written. The parties hereby acknowledge and represent,
by affixing their hands and seals hereto, that said
parties have not relied on any representation, assertion,
guarantee, warranty, collateral contract or other
assurance, except those set out in this Agreement,
made by or on behalf of any other party or any other
person or entity whatsoever, prior to the execution of
this Agreement. The parties hereby waive all rights and
remedies, at law or in equity, arising or which may arise
as the result of a party’s reliance on such
representation, assertion, guarantee, warranty,
collateral contract or other assurance, provided that
nothing herein contained shall be construed as a
restriction or limitation of said party’s right to remedies
associated with the gross negligence, willful misconduct
or fraud of any person or party taking place prior to, or
contemporaneously with, the execution of this
Agreement.

Severability

Multi-party settlements can raise
complicated issues if you are settling with
only some opposing parties. Talk to your
supervising lawyer. (BC Ferries)

Confidentiality Clauses Are Important.
Consider the range of options.

Confidentiality: Simple v. Aggressive
IT IS AGREED AND UNDERSTOOD that __________ shall
not disclose, directly or indirectly

a) any of the terms of this Release;
b) any negotiations, process or background
facts/allegations that led to this Release;

These Minutes of Settlement
and the terms and conditions
thereof are confidential
between the parties.

c) any other information outlined in this Release;

d) any documents or information provided to him as
part of the Action, or that relate in any way to any
claims made in the Action, regardless of how such
documents were disclosed or obtained; or
e) any information concerning the Action or settlement
of the Action (including, but not limited to any
information that a settlement of the Action has
occurred).
to any person or entity, without the express written prior
consent of ____________ except for such disclosure as
may be ordered by a court or regulatory tribunal with
authority to make such an order after full and proper prior
notice of any such application for disclosure to court or a
regulatory tribunal has been provided to __________ with a
reasonable opportunity to respond.

Welfare concepts: earned v. unearned
v. exempt income.

Welfare: use the word “award” in the
settlement agreement. Track the language
of Schedule B to the Regulation, s. 7(1)(c)

Employment Insurance Act, Income Tax Act
create joint liability with employers and
employees.

“The Employee covenants and agrees to indemnify and save
harmless the Employer from and against all claims, charges, taxes,
penalties, or demands which may be made by the Canada
Revenue Agency under the Income Tax Act (Canada) for any
income tax payable by the Employee in excess of income tax
previously withheld by the Employer; or related to any
employment insurance benefits received by the Employee that are
required to be repaid pursuant to the terms of the Employment
Insurance Act because of payment of the settlement funds.”

Hence, Indemnity Clauses.

Payment

EI Deducted?

Taxed?

Medical Expenses

No

No

Moving expenses

No

Legal fees

No

No

Education trust (paid directly to
school)

No

Yes (but credits may offset)

MSP premium reimbursement

Yes

Yes

Retiring allowance (pre-1996
employment $2000/year in addition to
employment, +$1500 pre-1989)

Yes

No

Injury to Dignity

No

No

EI: Obligation to repay depends on
characterization of payments. Long list on
website.

Tax: Complicated. Beyond Scope of this
presentation. Client will get ILA or sort out
at end of tax year.

RTB Telephone
Settlements
•

Discuss possibility of settlement discussions mediated by arbitrator
with client prior to hearing

•

Take careful notes in case the arbitrator omits something or there is a
dispute about the agreement

•

Consider whether terms of settlement have sufficient specificity (who
needs to do what by when how and where?)

Plain language and
redundantly redundant redundancy

Either party may terminate this contract on
thirty day’s written notice to the other party.

This contract may be terminated at any
time by either party on thirty day’s written
notice to the other party.

Active voice v. passive voice

Checklist
(in addition to previous)
 Provide for execution of the settlement agreement in counterparts
(not counterparties)
 Mutual release or just one side (such as the employee) signing?
 Reference Letter in employment or tenancy situation?

 Dates by which the obligations must be performed?
 Page numbers?
 Jurat not only thing on page?

 Number paragraphs
 Use headings to the extent they increase clarity
 How will the tribunal be informed that proceedings are withdrawn?
(e.g. by email to RTB?)
 All parties listed correctly with full legal name?
 Send letter to client advising to report income to Ministry?

What if there is a release and the
client wants to bring a claim?
These are the questions that the
Human Rights Tribunal Asks.

Thank you

PWD Designation - Appeals
Disability Alliance BC
October 10, 2016

Employment and Assistance Appeal Tribunal
Authority
Independent, quasi-judicial agency
Established to determine appeals of Ministry decisions under section
17(3) of the Employment and Assistance Act, section 16(3) of
the Employment and Assistance for Persons with Disabilities Act, and
section 6(3) of the Child Care Subsidy Act, including review of:
A decision that results in a refusal to provide income assistance,
disability assistance, hardship assistance or a supplement to or
for someone in the person's family unit;

Tribunal Statistics: 2004 - 2015
Year

Appeals Heard (Total)

Decisions Rescinded (Total)

Success Rate (Total)

Notices of Appeal (PWD
Designation)

2014/15

564

30

5.3%

183

2013/14

690

45

6.5%

197

2012/13

747

87

11.6%

181

2011/12

841

125

14.9%

218

2010/11

945

216

22.9%

323

2009/10

955

322

33.7%

326

2008/09

830

246

29.6%

320

2007/08

581

157

27%

177

2006/07

840

292

34.7%

384

2005/06

1120

426

38%

458

2004/05

1449

575

39.7%

374

Timeline – Commencement of Appeal and
Hearing Date
Employment and Assistance Act
• 21 (1) A person who has a right of appeal to the tribunal must commence
the appeal in the prescribed manner within 7 business days of the date the
person receives notice of the decision being appealed.
Employment and Assistance Regulations
• 85 (1) A hearing must be held within 15 business days after the appeal
form is delivered under section 84, unless the chair of the tribunal and the
parties consent to a later date.
• (2) The chair of the tribunal must notify the parties of the date, time and
place of a hearing described in subsection (1) at least 2 business days
before the hearing is to commence.

Threshold to rescind a decision
Employment and Assistance Act
• 24 (1) After holding the hearing required under section 22 (3) [panels of
the tribunal to conduct appeals], the panel must determine whether the
decision being appealed is, as applicable,

(a) reasonably supported by the evidence, or
(b) a reasonable application of the applicable enactment in the circumstances of the
person appealing the decision.

• (2) For a decision referred to in subsection (1), the panel must

(a) confirm the decision if the panel finds that the decision being appealed is
reasonably supported by the evidence or is a reasonable application of the applicable
enactment in the circumstances of the person appealing the decision, and
(b) otherwise, rescind the decision, and if the decision of the tribunal cannot be
implemented without a further decision as to amount, refer the further decision back
to the minister.

Appeal Strategies – To Appeal or Not to
Appeal?
• Case specific factors to consider in advising a client whether to
appeal:

• Strength of the evidence before the Ministry at reconsideration
• Quality of the Ministry’s reconsideration decision and it’s application of the
evidence to the legislated PWD eligibility criteria
• Likely availability and strength of additional supporting evidence

• Contextual factors

• Appellant success rates at Tribunal
• Client priorities (principle vs. expediency)

Appeal Strategies – Developing Arguments
(1/2)
• Strong arguments will highlight any respects in which the Ministry’s
decision was not:

• reasonably supported by the evidence, or
• a reasonable application of the applicable enactment in the circumstances of
the person appealing the decision

(As per, Employment and Assistance Act, s. 24)

Appeal Strategies – Developing Arguments
(2/2)
• Is the reconsideration decision:

• Well-written and free from significant technical mistakes?
• Cogently argued?
• Free of apparent bias and prejudice?

• Does the reconsideration decision:
•
•
•
•
•

Consider all important evidence?
Weigh evidence fairly and reasonably?
Cite the relevant legislative provisions correctly?
Interpret the relevant legislative provisions fairly and reasonably?
Apply the available evidence to the relevant legislation fairly and reasonably?

• If the answer to any of the above questions is “No”, this may form part of
the basis for the appeal.

Appeal Strategies –New Evidence
• New Evidence at Tribunal vs. New Evidence at Reconsideration
• Look for supporting evidence that :

• Elaborates on information that was available when the reconsideration
decision was made
• Clarifies some ambiguity in previous evidence

• Often, the most compelling and easiest to obtain evidence will come
from the doctor or assessor who completed the original PWD
designation application

Appeal Strategies – Advocate Submission
• Introduction
•

Frame the appeal and outline grounds for appeal

• Evidentiary Record
•
•

List evidence before Ministry at time of reconsideration
List any additional evidence being submitted

• Relevant Legislation
•

•

If you agree the Ministry has correctly cited the relevant legislation you may just wish to acknowledge that the reconsideration decision
correctly cites the relevant legislation
Otherwise, outline the relevant statutory provisions

• Arguments/Analysis/Discussion
•
•
•

•

Organize distinct arguments under distinct subheadings or using a bulleted list
Front-load strongest arguments
Strike a balance between thoroughness and succinctness both in choosing which arguments to present and how to present them (May be more
effective to present a few strong arguments rather than a multitude of so-so arguments)
Use plain language as much as possible

• Conclusion
•

Summarize your arguments

• (Refer to page numbers in the Appeal Record throughout your submission)

Appeal Strategies –Oral Hearings (Before)
• Submit all necessary documents to the Tribunal including Notice of
Appeal, Release of Information, advocate submission, and supporting
evidence
• Prepare client and any witnesses for the hearing:
•
•
•
•
•

Where will it take place?
What will happen during the hearing?
Who will be there?
Will the client provide oral testimony?
What constitutes appropriate conduct at hearing?

Appeal Strategies – Oral Hearings (During)
• Advocate arguments and oral evidence

• A well-organized written submission will act as a roadmap for oral arguments
• Determine when and how any oral testimony will be provided

• Tribunal and Ministry Questions

• Depending on the nature of the question, the advocate or client may be
better positioned to provide a response

• Ministry’s Oral Arguments
• Closing Arguments

• Provides an opportunity to address the Ministry’s oral arguments and
summarize client’s position

Appeal Strategies – Oral Hearings (After)
• Debrief with client
• Follow-up as necessary if any concerns arose during the hearing
about the conduct of any parties to the hearing
• If Tribunal panel affirms the Ministry decision
• Discuss the outcome with client
• Outline possible next steps

• Reapply
• Do Nothing
• Judicial review (client should seek legal advice)

Working Effectively with Doctors:
Doctors - PWD Appeals
An opportunity to collect suggestions
and tools for working effectively with
doctors on PWD appeals
Annette Murray, Disability Alliance BC
advocate@disabilityalliancebc.org

PWD ISSUES OF CONCERN FOR SOME
DOCTORS
• Is advocate trying to usurp their authority?
• What are the definitions of terms like severe,
restriction, periodic, continuous, Daily Living
Activities?
• Is employability a criterion?
• Can PWD designation improve their patient’s
health?

Issues of Concern – Cont’d
• Patient lives in SRO with no cooking facilities
and only small room to keep clean (or cleaning
and linen service provided) – how do I
evaluate restrictions to meal prep and
housework?
• Patient’s income is so small there is no money
to manage – how do I evaluate financial
management skills?

Issues of Concern – Cont’d
• Patient’s family does meal preparation,
housework, medication and financial
management, etc. for them – how do I
evaluate functional restrictions and show
need for help? (Note: Receiving help does not
prove need for help in accordance with the
legislation.)

PWD RECONSIDERATIONS AND
APPEALS
• Humble cover letter to explain to the doctor what
happened, what info is needed and when (asap)
in order to win the appeal and how to send that
info to you (fax? Email?)
• Cover letter should explain the criteria and define
terms
• See sample Recon/Appeal Cover Letter and
Doctor’s Question Sheet in your course materials

Make it easy
• Make it easy for doctor to generate the
information that’s needed because the
ministry won’t pay for doctor’s work at
recon/appeal stage
• Include any helpful medical reports or medical
letters, hospital admission/discharge records,
etc.

Make it easy
• The Doctor’s Question Sheets save the doctor
the trouble of writing a letter themselves and
targets the criteria for PWD
• Note: The ministry will not accept a
suggestion version of the question sheet with
the doctor’s signature. Doctor must answer
questions themselves

Addressing doctors’ concerns
• Authority, definitions of terms, employability and
health benefits – address on cover letter.
• Meal preparation – suggest doctor answer as if
client had their own kitchen and enough money
for good food.
• Financial management – suggest doctor answer
as if client had enough money to pay bills.
• Housework – suggest doctor say family/landlord
/roommate helps because the client needs it.

Addressing doctors’ concerns
• How can the doctor offer different information
at appeal than on the form without appearing
foolish or dishonest?
If client’s health got worse or if client underreported or if new information about client’s
condition emerged since the application,
suggest that the doctor say so, perhaps with a
specific leading question on doctor’s question
sheet.

Challenges
Dr who filled out form is away for extended
period, retired or moved away and new doctor
won’t write appeal letter.
– Psychiatrist or other specialist may write letter
– Less powerful but:
• Registered psychologist, clinical counsellor, outreach
worker, family member, landlord or other person who
knows client well

Challenges
Doctor is averse to paperwork and needs something quick.
Writing a letter and having doctor sign it has not been as
effective as the following methods:
- Get client to do another self-report (and sign and date it)
that effectively targets criteria for PWD designation and use
a doctor’s question sheet with only one question: Do you
agree with your patient’s self-report dated [state date].
- Assessor did a good job on Section 3 – use a doctor’s
question sheet with only question: Do you agree with the
Section 3 Report prepared by X on date X (attached)?

Challenges
Client under-reported severity, functional
restrictions and need for help in Section 1 of the
form.
• Help client do a revised Section 1. Get them to
date and sign it. Client can explain that they
under-reported due to embarrassment, concern
about losing child custody*, etc.
* Before addressing this issue, suggest client discuss
concerns with their lawyer if there is a custody battle.

Challenges
Much of form was good but page 11 (and/or
page 16 if the person has a severe mental health
impairment) was weak given client’s health.
– Offer the doctor a blank page 11 (and/or 16 as
appropriate) to fill out along with a filled-in
version of suggestions
– Get client to sign and date a new self-report and
give dr question sheet asking if dr agrees with
client’s new self-report

Challenges
The whole form was very weak.
– If it’s a good case (i.e. compelling health situation)
it may be overturned at recon/appeal with strong
new information from doctor –use Doctor’s
Question Sheet and ask doctor to redo page 12
(and 18 if applicable) as discussed here previously
• Note: remember to tweak the letter ‘s last paragraph to
request receipt of p 11 and/or 16 in addition to letter

Thank you!
Annette Murray, Advocate
Disability Alliance BC
604-872-1278
advocate@disabilityalliancebc.org
www.disabilityalliancebc.org

