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Introduction

;. This lecture provides an overview of the Family Law Act in BC today

Overview — FLA in BC was revamped in 2013. Some significant changes at that time. I
will touch on some of these changes as we touch on the relevant sections
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Marriage and Divorce
- Federal Power. This means Divorce can only be granted in Supreme Court

Property
Provincial Power. The Family Law Act sets out that Property Division may only be dealt with in Supreme Court

- Related Issues
• Parenting Issues, Child Support, and Spousal Support can all either be dealt with together as part o
proceeding in Supreme Court ,but can also be dealt with in Provincial Court. Family Law Act orders fn
issues can be granted in either court

The federal Parliament's power to make laws in relation to "'divorce- - the second
branch of s.91 (26) - lay almost dormant until 1968 when for the first time a Canadawide Divorce Act was enacted. Prior to this, the laws differed from Province to
Province.
The Divorce Act confers jurisdiction on the superior court in each province to
grant divorces,
establish a procedure by way of "application" for obtaining decrees of divorce,
and
stipulate the grounds upon which decrees may be granted.
Not only does the Constitution divide legislative jurisdiction between provincial and
federal governments, but section 96 also divides judicial jurisdiction between superior
and inferior courts.
In British Columbia there are two levels of court at the trial level: the British Columbia
Supreme Court and the provincial Court. Depending on the circumstances, one or both
levels of court may be involved where the issue is breakdown of the family.
Only the Supreme Court may hear applications for divorce under the divorce act(see
definition of "court" in section 1 of the act. Only the Supreme Court may hear
applications brought under the Divorce Act for custody, child support, and spousal
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support).
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Some key definitions include the definition of a "spouse", and the definition
of "family violence"
3 (1)A person is a spouse for the purposes of this Act if the person
(a)is married to another person, or
(b)has lived with another person in a marriage-like relationship, and
(i)has done so for a continuous period of at least 2 years, or
(ii)except in Parts 5 [Property Division] and 6 [Pension Division], has a child
with the other person.

- Family Violence will be addressed specifically in the next session. It is a broad
definition and means more than physical violence
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There are a number of avenues to avoid court! Why avoid it?

These options include:
Mediation
Arbitration
Parenting Coordinators
Case Conferences

What processes are available
- Mediation (including free through Family Justice or Privately)
- Med/Arbitration or Arbitration
- Collaborative Family Law
- All court processes generally start with a Case Conference. Why?

Who are the professionals available
- Mediators
- Family Justice Counsellors
- Parenting Coordinators
- Family Law Lawyers
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-- Deals with scenarios of biological and non-biological parents
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Best Interests of the Child
Guardianship
Parenting Responsibilities Et Parenting time
Contact Time
!t- Relocation

Best interests factors are set out in section 37(2). Note again that family violence has an
emphasis here. Also, the courts do apply these on a case by cases basis when
determining parenting issues in a final way. Need a case eg here
Guardianship — replaces the old concept of custody. Note::the new Divorce Act is
coming soon, and will also be using Guardianship. Presumed guardianship is explained
in section 39. Most parents are guardians. Courts are generally reluctant to remove a
parent completely as a guardian, but may deal with this issue by assigning all or the
majority of the parenting responsibilities to one parent
Parenting time/responsibilities — only a guardian can have! No presumed schedule is
best. As a practical note it does appear that the courts do often lean towards equal
parenting
Contact time is the definition for time that is not with a guardian. For example if one
parent is not a guardian, or if other family members are seeking specified time with a
child
Relocation can be one of the most difficult issues for the court to resolve. Strict
timelines are set out for notice. It is a different test if parents have equal or close to
equal time with the child/children (must show good faith but if equal time also have to
prove best interests
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n the
To determine what is in the best interests of a child, all of the child's needs and
circumstances must be considered, including the following:
(a)the child's health and emotional well-being;
(b)the child's views, unless it would be inappropriate to consider them;
(c)the nature and strength of the relationships between the child and significant persons in
the child's life;
(d)the history of the child's care;
s- (e)the child's need for stability, given the child's age and stage of development;
(f)the ability of each person who is a guardian or seeks guardianship of the child, or who has
or seeks parental responsibilities, parenting time or contact with the child, to exercise his or
her responsibilities;
(g)the impact of any family violence on the child's safety, security or well-being, whether the
family violence is directed toward the child or another family member;
(h)whether the actions of a person responsible for family violence indicate that the person
may be impaired in his or her ability to care for the child and meet the child's needs;
(i)the appropriateness of an arrangement that would require the child's guardians to
cooperate on issues affecting the child, including whether requiring cooperation would
increase any risks to the safety, security or well-being of the child or other family members;
(j)any civil or criminal proceeding relevant to the child's safety, security or well-being,

Best interests factors are set out in section 37(2). Note again that family violence has an
emphasis here. Also, the courts do apply these on a case by cases basis when
determining parenting issues in a final way. Need a case eg here Fitzgibbon v Fitzgibbon
2014 BCCA 403
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39 (1)While a child's parents are living together and after the child's parents separate, each parent
of the child is the child's guardian.
(2)Despite subsection (1), an agreement or order made after separation or when the parents are
about to separate may provide that a parent is not the child's guardian.
(3)A parent who has never resided with his or her child is not the child's guardian unless one of the
following applies:
(a)section 30 (parentage if other arrangement] applies and the person is a parent under that
section;
(b)the parent and all of the child's guardians make an agreement providing that the parent is also a
guardian;
(c)the parent regularly cares for the child.
(4)If a child's guardian and a person who is not the child's guardian marry or enter into a marriage.
like relationship, the person does not become a guardian of that child by reason only of the
marriage or marriage-like relationship.
Parenting arrangements
:.- 40 (1)Only a guardian may have parental responsibilities and parenting time with respect to a
child.

Guardianship — replaces the old concept of custody. Note::the new Divorce Act is
coming soon, and will also be using Guardianship. Presumed guardianship is explained
in section 39. Most parents are guardians. Courts are generally reluctant to remove a
parent completely as a guardian (See D v D 2013 BCPC 135, but may deal with this issue
by assigning all or the majority of the parenting responsibilities to one parent
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For the purposes of this Part, parental responsibilities with respect to a child are as follows:

o

(a)making day-to-day decisions affecting the child and having day-to-day care, control and supervision of the child;

✓

iblinaking decisions respecting where the child will reside;

o

Ichnaking decisions respecting with whom the child wilt live and associate;

•

(dlinaking decisions respecting the child's education and participation in extracurricular activities, including the nature, extent
and location;

o

(e)making decisions respecting the child's cultural, linguistic, religious and spiritual upbringing and heritage, including, if the
child is an aboriginal child, the child's aboriginal identity;

o

(f)subject to section 1701 the i
treatments for the child;

giving, refusing or withdrawing consent to medical, dental and other health-related

o

(g)applying for a passport, licence, permit, benefit, privilege or other thing for the child;

o

(h)giving, refusing or withdrawing consent for the child, if consent is required;

.

(i)receiving and responding to any notice that a parent or guardian is entitled or required by law to receive;

•

(Prequesting and receiving from third parties health, education or other information respecting the child;

o

(k)subject to any applicable provincial legislation,

o

(ii)identifying, advancing and protecting the child's legal and financial interests;

o

Parenting time

✓

42 CI ;For the purposes of this Part, parenting time is the time that a child is with a guardian, as allocated under an agreement
or order.

iiistarting, defending, compromising or settling any proceeding relating to the child, and

(1)exercising any other responsibilities reasonably necessary to nurture the child's development.

Parenting time/responsibilities — only a guardian can have! No presumed schedule is
best. — see section 40(4) and Henderson v Bal 2014 BCSC 1347. As a practical note it
does appear that the courts do often lean towards equal parenting
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What is it and who can seek it?

Contact time is the definition for time that is not with a guardian. For example if one
parent is not a guardian, or if other family members are seeking specified time with a
child
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is Written Notice is required
Difference between equal and unequal parenting and relocation

Relocation can be one of the most difficult issues for the court to resolve. Strict
timelines are set out for notice. It is a different test if parents have equal or close to
equal time with the child/children (must show good faith but if equal time also have to
prove best interests

16

12

What is "Family Property"?
What is "Excluded Property"?
A grey area of the law V.J.F. v. S.K.W., 2016 BCCA 186
1,- What changed with the 2013 FLA?

he Divorce Act does not deal with division of assets because this is within the provincial
sphere under section 92(13). A claim for division of property must be brought under
the relevant provincial legislation (FLA). Only the provincial Supreme Court may hear
issues relating to the division of property (FLA, Part 5).
New FLA is NOT concerned about contribution. Equal division is presumed. This is a big
change from the previous FRA.
Egs of Excluded Property? A house purchased before relationship; a settlement for a
broken leg
Case Eg on Excluded Property - VJF
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Part 6 - Pensicri

Sets out the specific requirements for dividing different types of pension plan
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,- What Guidelines apply?
What information is required?
What happens if the payor doesn't pay?

LEADING CASE ON ARREARS
D.B.S. V. S.R.G, [2006] 2 SCR 231, 2006 SCC 37

Federal Child Support Guidelines calculate using income
Some special situations: Shared Parenting (sef-off)
Excessive travel expenses for one parent
Always the biological parent before a step-parent
Step-parent may be required to pay if they have contributed for at least one year
Need all recent Income info. Parents should also exchange tax returns each year to
ensure the amount is still correct
For Spousal — SSAG applies. Must show entitlement first. 2 years limitation under the
FLA!
Enforcement: FMEP to enforce. Can also make claim for arrears. DBS factors apply.
DBS factors for retroactive support
- Reason for delay
- Blameworthy Conduct
- Circumstances of the cihld
- -Hardship
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New emphasis on Family Violence...WHY?
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Jeanine Ball
Lawyer
Paul & Company, Kamloops
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Abuse and violence in intimate
relationshi
•s
roduction
rWitfr
• New provisions in 2
Violence specificall

Wilson J concluded (at paras 871-73) that expert evidence of the battered wife
syndrome was essential to assessing the woman's culpability in criminal law.
At pp. 315-316 of text she writes:
The gravity, indeed, the tragedy of domestic violence can hardly be overstated.
Greater media attention to this phenomenon in recent years has revealed both
its prevalence and its horrific impact on women from all walks of life. Far from
protecting women from it the law historically sanctioned the abuse of women
within marriage as an aspect of the husband's ownership of his wife and his
"right" to chastise her. One need only recall the centuries old law that a man is
entitled to beat his wife with a stick "no thicker than his thumb."
Laws do not spring out of a social vacuum. The notion that a man has a right to
"discipline" his wife is deeply rooted in the history of our society. The woman's
duty was to serve her husband and to stay in the marriage at all costs "till death
do us part" and to accept as her due any "punishment" that was meted out for
failing to please her husband. One consequence of this attitude was that "wife
battering" was rarely spoken of, rarely reported, rarely prosecuted, and even
more rarely punished. Long after society abandoned its formal approval of
spousal abuse, tolerance of it continued and continues in some circles to this
day.
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•'An example of h
issue in the past

Wilson J concluded (at paras 871-73) that expert evidence of the battered wife
syndrome was essential to assessing the woman's culpability in criminal law.
At pp. 315-316 of text she writes:
The gravity, indeed, the tragedy of domestic violence can hardly be overstated.
Greater media attention to this phenomenon in recent years has revealed both
its prevalence and its horrific impact on women from all walks of life. Far from
protecting women from it the law historically sanctioned the abuse of women
within marriage as an aspect of the husband's ownership of his wife and his
"right" to chastise her. One need only recall the centuries old law that a man is
entitled to beat his wife with a stick "no thicker than his thumb."
Laws do not spring out of a social vacuum. The notion that a man has a right to
"discipline" his wife is deeply rooted in the history of our society. The woman's
duty was to serve her husband and to stay in the marriage at all costs "till death
do us part" and to accept as her due any "punishment" that was meted out for
failing to please her husband. One consequence of this attitude was that "wife
battering" was rarely spoken of, rarely reported, rarely prosecuted, and even
more rarely punished. Long after society abandoned its formal approval of
spousal abuse, tolerance of it continued and continues in some circles to this
day.

23

3

Family Violence is a gender issue
• Family violence is a gender issue
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Statistics
Over a o women in BC have experienced
physical or sexual violence since the age of
16 that's more than one million women in
our province

Statistics on violence against women in BC:
Over half of women in BC have experienced physical or sexual violence since the age of
16...that's more than one million women in our province.[1]
Every year in BC there are over 60,000 physical or sexual assaults against women —
almost all of them are committed by men.[2]
In BC, there are over 1000 physical or sexual assaults against women every week. [3]
Over 60% of British Columbians personally know at least one woman who has been
sexually or physically assaulted.[4]
Only 12% of sexual assaults against women are reported to the police.[5]
One in three women will be sexually assaulted in her lifetime.[6]
As of 2010, there were 582 known reports of missing or murdered Aboriginal women in
Canada with BC recording more than any other province.[7] Research shows that
victimization rates are much higher among Aboriginal than non- Aboriginal women.
Twenty-four percent of Aboriginal women said that they had been victims of domestic
violence in the five-year period ending in 2004.[8] Geographic isolation, lack of access
to services, lack of transportation, and poverty heighten risk for Aboriginal women.[9]
In the 2005/06 fiscal year, spouse assault accounted for more requests for victim
services than any other offence. In that year, 21,197 BC victims of spouse assault
requested services from a victim service program.[10]
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In 2006, 12% or approximately 1 in 8 prosecutions in BC were domestic violence cases.
This does not include those returning to court on breaches of orders as a result of
prosecution for domestic violence.[11] The situation is actually much worse than these
statistics indicate because most spouse assault incidents are not reported to police.
(The results of the 2004 General Social Survey (GSS) on Victimization indicate that only
28% of victims of spousal violence reported these incidents to police.)[12]
While national statistics on domestic violence amongst immigrants are somewhat
unreliable for a number of reasons (including the fact that they are based on telephone
surveys of people who speak English or French) we do know that social isolation, lack of
information about rights and available services, lack of English language skills and lack
of services available in their own language, immigration and sponsorship issues,
poverty, and lack of support from their cultural community increase the vulnerability of
immigrant women.[13] This has been tragically illustrated by recent murders and
serious assaults of South Asian women in BC.
30 to 40 per cent of children who witness the abuse of their moms, also experience
direct physical abuse themselves.[14]
In Canada, it's estimated that every year, 800,000 children witness a woman being
abused. [15]
Source — ENDING VIOLENCE SOCIETY
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What is family violence?
(FLA definition, Part 1, section 1
Also see the definition of "at-risk family member" in s.182
• family violence" includes
• (a)physical abuse of a family member; including forced confinement or
deprivation of the necessities of life, but not including the use of
reasonable force to protect oneself or others from harm,
(b)sexual abuse of a family member,
(c)attempts to physically or sexually abuse a family member,
(d)psychological or emotional abuse of a family member, including
(i)intimidation, harassment coercion or threats, including threats
respecting other persons, pets or property,
• (ii)unreasonable restrictions on, or prevention of, a family member's
financial or personal autonomy,
• (iii)stalking or following of the family member, and
• (iv)intentional damage to property, and
• (e)in the case of a child, direct or indirect exposure to family violence;

104'
(a) physical abuse of a family member, including forced confinement or deprivation of
the necessities of life, but not including the use of reasonable force to protect oneself
or others from harm,
(b sexual abuse of a family member,
(c) attempts to physically or sexually abuse a family member,
(d) psychological or emotional abuse of a family member, including
(i) intimidation, harassment, coercion or threats, including threats respecting
other persons, pets or property,
(ii) unreasonable restrictions on, or prevention of, a family member's financial
or personal autonomy,
(iii) stalking or following of the family member, and
(iv) intentional damage to property, and
(e) in the case of a child, direct or indirect exposure to family violence;
COMMON LAW PARTNER*
FORMER COMMON LAW PARTNER*
PERSON WHO LIVES WITH AND IS RELATED TO COMMON LAW PARTNER OR FORMER
COMMON LAW PARTNER
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Duties of family dispute resolution
professionals (s. 8 of the FLA)
•

•
•
•
•
•
•

•
•
•

8 (1)A family dispute resolution professional consulted by a party to a family law dispute
must assess, in accordance with the regulations, whether family violence may be present, and
if it appears to the family dispute resolution professional that family violence is present, the
extent to which the family violence may adversely affect
(a)the safety of the party or a family member of that party, and
(b)the ability of the party to negotiate a fair agreement.
(2)Having regard to the assessment made under subsection (1), a family dispute resolution
professional consulted by a party to a family law dispute must
(a)discuss with the party the advisability of using various types of family dispute resolution to
resolve the matter, and '
(b)Inform the party of the facilities and other resources, known to the family dispute
resolution professional, that may be available to assist In resolving the dispute.
(3)A family dispute resolution professional consulted bye party to a family law dispute must
advise the party that agreements and orders respecting the following matters must be made
in the best interests of the child only:
(a)guardianship;
(b)parenting arrangements;
(c)contact with a child,

Obligation to assess for family violence, and, if it is present, the extent to which the
family violence may adversely affect the safety of the party or family members and the
ability to negotiate a fair agreement.
Having regard to the assessment, counsel must discuss the advisability of using various
types of dispute resolution and resources that may be available to assist in resolving
the dispute
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Duties of all
(Child, Family and Community Service Act)
Duty to report need for protection
who hat reason to tenons that • child needs p.411ctron under s•ctIon 13 must "romptly report the matter to a dirertor or person
rtes!PI:t=

,

12) Subsection (1) applies even if the lefontiwbso on WhiCh

•

based

(all, privileges:I....cern as result ola solltisisredientrVirtfoerthib, dr
(b) is confidential and its disclosure Obrohibited under onor er
,
(3)A person who contravenes subtectIon (1) commits or, offence.
14)A person who knowingly reports to a director. or person designated by sr director. fake Inforntrtion tts at a abod naad,
commits an
offence.
r
.
. ' •
.
(5) No action for domains my be brought against a person tor reporting inforrnerio rs under (ho section unless the person knowingly reported fable
Infonnstkan.
(6)A person who comma's an offence under this section It liabletom fine Flop to 610 COO or to rtsipresonment for up rot months. or to both.
.
,
•
•
(h.

period governing (bed:Immense nt of .
r

e•ding under the Offence Act don not enisly tog pc
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Family Violence & Best Interests
Best interests of child
37 (1) In making an agreement or order under this Part respecting
guardianship, parenting arrangements or contact with a child, the
parties and the court must consider the best interests of the child only.
(2) To determine what is in the best interests of a child, all of the
child's needs and circumstances must be considered, including the
following:
(g) the impact of any family violence on the child's safety,
security or well-being, whether the family violence is directed toward
the child or another family member;
(h) whether the actions of a person responsible for family violence
indicate that the person may be impaired in his or her ability to care for
the child and meet the child's needs;
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Family Violence and Best Interests
(i) the appropriateness of an arrangement that would require
the child's guardians to cooperate on issues affecting the child,
including whether requiring cooperation would increase any risks to
the safety, security or well-being of the child or other family members;
(j) any civil or criminal proceeding relevant to the child's safety,
security or well-being.
(3) An agreement or order is not in the best interests of a child
unless it protects, to the greatest extent possible, the child's physical,
psychological and emotional safety, security and well-being.
(4) In making an order under this Part, a court may consider a
person's conduct only if it substantially affects a factor set out in
subsection (2), and only to the extent that it affects that factor.
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Legal Responses
• There are 3 types of protection orders:
— peace bonds and no contact orders (s. 810,
Criminal Code)
— protection orders (Part 10, Fbk)
— conduct orders (s. 183, FLA): their purpose is to

manage behaviours that get in the way of
resolution, rather than to protect from violence.
Can be very useful tools.
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Legal Responses — Peace Bonds and
No Contact Orders
• Section 810 order aka Peace Bond
• No contact orders

A peace bond is a protection order made by a court under section 810 of the Criminal
Code. It is used where an individual (the defendant) appears likely to commit a criminal
offence, but there are no reasonable grounds to believe that an offence has actually
been committed.
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Legal Responses Conduct Orders
• Part 10 of the Family Law Act provides for
judicial remedies for situations in which a
person's conduct in the litigation is
contributing to the ongoing conflict.
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Legal Responses -Protection Orders
• Section 183 of the Family Law Act sets out a
scheme for court orders for the protection of
persons.

Can include No go, no contact (with spouse and/or children), no attendance at work or
school, no weapons, surrender weapons, attendance with RCMP to retrieve belongings
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• What's the difference?

Consequences are the big difference. Specifically, protection orders are enforceable by
being charged with a criminal offence and they are listed in the Protection Order
Registry which is searchable by the RCMP.
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s. 187 A police officer having reasonable and probable grounds to believe that a person
has contravened a term of an order made under this Part may
(a) take action to enforce the order, whether or not there is proof that the order has
been served on the person, and
(b) if necessary for the purpose of paragraph (a), use reasonable force.

37
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Enforceable under Criminal Code s. 127
Police have to lay charges for the breach
Crown has to decide to prosecute & may not do so if consider breach minor or singular
At risk family member has no control over the criminal process and may not be notified
of developments
Actual service of the Protection Order or other proof that accused had knowledge
essential to establish mens rea.
Proof beyond a reasonable doubt
At risk family member may have to testify and be subjected to cross examination.
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FLA, s. 90: Temporary orders
respecting family pro ert
• What are these?

Authorizes the Court to make a temporary order for a specified period of time for
exclusive occupation of a family residence or exclusive use and possession of personal
property stored at the family residence.
Temporary orders do not allow a spouse to materially alter the family residence or
personal property nor do they grant a proprietary interest in either.
90 (1) For the purposes of this section, "family residence" means a residence that is
(a) owned or leased by one spouse or both, and
(b) the ordinary place of residence of the spouses.
(2) The Supreme Court may make an order granting a spouse, for a specified period of
time,
(a) exclusive occupation of a family residence, or
(b) possession or use of specified personal property stored at the family residence,
including to the exclusion of the other spouse.
(3) An order under this section does not
(a) authorize a spouse to materially alter the substance of the family residence or
personal property,
(b) grant to a spouse a proprietary interest in the family residence or personal property,
or
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(c) subject to subsection (4), grant to a spouse any right that continues after the rights
of the other spouse, or of both spouses, as owner or lessee are terminated.
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Tort Actions in relation
violence

Examples (text book, p. 317-318)

Shaw V. Brunelle, 2012 ONSC 590
The court ordered $15,000 for aggravated damages in addition to
general damages of $50,000 for pain and suffering, because the battery
occurred in the context of a spousal relationship. Mr. Shaw had been
acquitted in relation to a criminal charge of assault causing bodily harm
to his wife in 2008, one year after the parties' marriage, but the family
law court held that, on a balance of probabilities, the assault had
occurred. In addition to ending the marriage, the assault permanently
impaired the functioning of the wife's wrist, causing her chronic pain,
and it also contributed to her anxiety and depression. The court also
awarded additional costs, including future care costs.
Tseng v Tseng, [2007] OJ No 1918 (Sup CO:
the court awarded $275,000 to the wife (a jury award), which included
general, aggravated and punitive damages for assault ($40,000), false
imprisonment ($70,000), and intentional infliction of mental suffering
($165,000). The wife also was awarded $112,404 for her legal costs:

41
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TRU Community Legal Clinic:
How Can We Help?
Contact us: (778)471-8490
#240 – 246 2nd Ave
tru.ca/law
42

Services we offer:

Family Law

43
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Supreme Court
Full Representation:

•

Desk Order Divorces where:
• Financial threshold not exceeded;
does not qualify for Legal Aid; and
• Client
• There are no outstanding issues between the parties.

Assistance Offered:
Statement drafting and swearing where:
• Financial
• Financial threshold not exceeded; and
• Client does not qualify for Legal Aid.
Summary Advice only when:
threshold is exceeded;
• Financial
matter; or
• Contested
• Client only seeks information.
44
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Provincial Court
Assistance Offered:
Statement drafting and swearing where:
• Financial
threshold not exceeded; and
• Financial
• Client does not qualify for Legal Aid.
Summary Advice only when:
• Financial threshold is exceeded;
matter; or
• Contested
• Client only seeks information.
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When we cannot act:
•
•

•
•

Financial threshold is vastly exceeded;
• We will provide limited summary advice or
information depending on the situation.
There is a fast approaching deadline, such as a
court appearance or court order mandated deadline
to file;
limited summary advice and a referral
• Potential
to Duty Counsel will be made.
There is a conflict of interest.
The client has counsel.
46
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Services we offer:

Criminal Law
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What we can do:
•

Full Representation if:
has been denied Legal Aid;
• Client
threshold is not exceeded; and
• Financial
• There is no risk of a custodial sentence.

•

Summary Advice only if:
• Financial threshold is exceeded; or
has not yet applied for Legal Aid; and
• TheInclient
this situation, we provide a referral to Legal Aid.
•

•

Immediate Close and referral if:
threshold is vastly exceeded;
• Financial
• Client has counsel;
is a fast approaching court date; or
• There
sentence.
• There is a risk of a custodial
48
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Services we offer:

Small Claims
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What we can do:
•

Full Representation if:
threshold is not exceeded; and
• Financial
• There is a triable issue.

•

Summary Advice only if:
threshold is exceeded; or
• Financial
• The client is pursuing a claim deemed not an
appropriate use of our resources.

•

Immediate Close and referral if:
threshold is vastly exceeded;
• Financial
has counsel; or
• Client
• There is a fast approaching court date.
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What we cannot do:
•

For matters falling within the jurisdiction of the Civil
Resolution Tribunal, we cannot provide full representation
BUT we can assist with:

•
•

preparing pleadings; and
providing the client with information on the process.
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Services we offer:

Wills and Estates
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What we can do:
•

Full Representation if:
a will, power of attorney, or representation
• Drafting
agreement;
• Financial threshold is not exceeded; and
• Capacity is not at issue.

•

For wills, we can draft them if:
client is not disinheriting a spouse or child;
• The
gross value of the estate is under $25,000;
• The
• The client does not have an interest in real property.

•

For a power of attorney, we can draft them if:
• The client does not have an interest in real property.
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What we can(not) do:
•

Summary Advice if:
is seeking information on advance planning;
• Client
has concerns over the use of an advance planning
• Client
document by the appointee;
is at issue and/or an individual needs to apply
• Capacity
for a committee order;
• Client is seeking information on probate process;
• Client is seeking information on estate issues,

•

Immediate Close if:
client is disinheriting a spouse or child;
• The
gross value of the estate is over $25,000;
• The
• The client has an interest in real property;
conflict of interest is created due to blended family and
• Ajoint
interview.
54
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Services we offer:

Human Rights

55
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What we can do:
•

Full Representation if:
threshold is not exceeded; and
• Financial
• There is a triable issue.

•

Summary Advice only if:
threshold is exceeded; or
• Financial
• The client is pursuing a claim deemed not an
appropriate use of our resources.

•

Immediate Close and referral if:
threshold is vastly exceeded;
• Financial
has counsel; or
• Client
• There is a fast approaching hearing date.
may be flexibility depending on the issue or
• There
hearing date.
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Services we offer:

Residential Tenancy

57
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What we can do:
•

Full Representation if:
threshold is not exceeded;
• Financial
client is a tenant;
• The
• An eviction has been issued; and/or
• There is a triable issue.

•

Summary Advice only if:
threshold is exceeded; or
• Financial
client is pursuing a claim deemed not an
• The
appropriate use of our resources.

•

Immediate Close and referral if:
• Financial threshold is vastly exceeded;
is a fast approaching hearing date with material
• There
submitted by client that we are not able to review with
enough time.
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Services we offer:

Employment Standards

59
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What we can do:
•

Full Representation if:
threshold is not exceeded; and
• Financial
• There is a triable issue.

•

Summary Advice only if:
threshold is exceeded; or
• Financial
• The client is pursuing a claim deemed not an
appropriate use of our resources.

•

Immediate Close and referral if:
threshold is vastly exceeded;
• Financial
has counsel; or
• Client
• There is a fast approaching hearing date.
may be flexibility depending on the issue or
• There
hearing date.
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Services we offer:

Miscellaneous

61
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What we can do:
•

If it is a miscellaneous legal issue, we will likely only
be able to provide summary advice, limited summary
advice, or summary information.

•

For example, we have had issues relating to the
Good Samaritan law, maritime law, and animal
law.
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What we CANNOT do:
•

We DO NOT act for clients for:
matters;
• ICBC
Court civil matters;
• Supreme
• Defamation claims;
under the Indian Act;
• Claims
matters; or
• Commercial
• Real estate matters.

•

We will likely only be able to provide limited summary
advice or summary information for these matters.
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Residential Tenancy
Matters and the
Impact of Covid-19
Kelly Melnyk, Supervising Lawyer
March 16, 2021
Contact us: 778-471-8490

64

TRU CLC

Residential
Tenancy Matters

65
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Most Common Issues We Deal With

•

10 Day Notices to End Tenancy for Non-Payment of Rent

•

One Month Notices to End Tenancy for Cause

•

Two Month Notices to End Tenancy

•

Monetary Orders

•
•
•
•
•
•
•

Section 46 Evictions

Section 47 Evictions
Typically due to personal conflicts

Section 49 Evictions
Renovictions

Section 38 – Failing to return damage deposits
Section 51 compensation to tenant for failing to take steps to comply with
stated purpose of a Section 49 Eviction
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TRU CLC

Our Process
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How We Have Managed Files

•
•
•

Student conducts the intake interview
Student drafts a Scope of Work and Retainer Agreement
Once we get the Retainer back, we draft the Application for
Dispute Resolution AND a Statutory Declaration with
evidence

•
•

•
•
•

More efficient for the purpose of serving documents on the landlord
Helps keep the client focused during the hearing as they are instructed to
stick to the four corners of the document – Prevents verbal missteps

The client takes the package to Service BC and files the
package
The client provides us the hearing package and we arrange
the service
The student prepares for, attends, and speaks at the
hearing
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TRU CLC

COVID-19 Issues:
New Problems
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New Problems

•
•
•
•

The moratorium on evictions caused us concern over a
coming tsunami – this has not yet materialized
Repayment plan issues also have not materialized

•

No evictions for unpaid Affected Rent –March 18, 2020 to August 17, 2020

•

As of July 10, 2021, a landlord will be able to increase the rent 1.4% - NOT

Rent increases were attempted before the freeze extended
We are seeing more issues with co-tenants and units that
have multiple tenancy agreements

•

•

ALLOWED to combine a 2020 increase with a 2021 increase

People are leaving to follow the work, not staying to finish the semester –
creates havoc for remaining tenants

We are fielding a number of complaints about other
residents

•

Noise complaints, not following COVID-19 protocols, and short tempers
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New Problems - Discussion

•

Kamloops may be unique in the problems we are facing

•

What are you dealing with in the Kootenays?

•

University, international students, and tight market
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TRU CLC

COVID-19 Issues:
New Protocols
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New Protocols

•

The RTB has really pushed the online platform to apply for
Dispute Resolution

•

•
•
•
•
•

New RTB Dispute Form for current tenancy effective this month - #RTB-12TCT (2021/03)

All our interviews have been by phone
Bringing clients in briefly to swear the Statutory Declaration
Service BC is still how we get clients to file (once they
reopened)
All hearings by teleconference still but the student, client
and myself are in a larger conference room here
Staying up to date on new Guidelines has greatly helped
streamline appearances

•
•

Guideline 52 – Repayment Plans
Guideline 27 – Jurisdiction
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TRU CLC

COVID-19 Issues:
Practice Points
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Practice Points

•
•
•
•

The RTB arbitrators follow their Guidelines more than
anything else
They are not bound by RTB previous decisions

•

Technically, they are bound by decisions of the Courts but often still prefer to
rely on their individual discretion and the Guidelines

Keep the client focused on the content of their evidence
package – anything beyond that will likely not be
considered
The Statutory Declaration can help prevent the “Rogue”
client – viva voce evidence means surprises for you
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Parents Legal Centre
CHILD FAMILY COMMUNITY
SERVICES ACT (CFCSA)
Child Protection

76

Presentation Overview
• Ministry of Child and Family Development
• Roles and Responsibilities

• Delegated Agencies
• Key Provisions of the CFCSA legislation
• Agreements
• Court Hearings
• Court Orders
• Role of Lawyers
• Tips for Parents
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Ministry of Family and Child Development
responsible for Child Protection matters in BC
Mandate
The Ministry of Children and Family Development supports healthy child
development by its commitment to a collaborative professional practice
delivered across a range of services that strive to maximize the potential of

children and youth and achieve meaningful outcomes for children,
youth and families
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Role of MCFD
• Provide services to support healthy, safe environments where children
are connected to their family and community.
• Support vulnerable children and their families using a client-centered
approach to service delivery that builds on their existing resources and
capacities.
• This client-centered approach focuses on delivering services in a
respectful, compassionate, strengths-based and culturally appropriate
manner to maximizes the potential of children, youth and families to
achieve meaningful outcomes.
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MCFD - Range of Services
•
•
•
•
•
•
•

Early Childhood Development and Child Care Services
Services for Children and Youth with Special Needs
Child and Youth Mental Health Services
Child Safety, Family Support and Children in Care Services
Adoption Services
Youth Justice Services
Provincial Office of Domestic Violence
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Family Child and Youth Support and Care
MCFD Service Plan
• Services range from family service supports to supporting requests
for kinship care placements, meeting the needs of children and youth
in care, and providing permanency.
• Improve services and outcomes for Indigenous children and youth.
• Will work with Indigenous communities, supporting their efforts to
strengthen their capacity to care for and protect their vulnerable
children, youth and families.
• Continue consulting with Delegated Aboriginal Agencies and other
Indigenous communities and partners in the development of a
consistent framework for all children.
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MCFD - Child Protection Services
• The Child, Family and Community Service Act is the legislative
authority for the Ministry’s child protection services
• Under the CFCSA, the Minister designates the Director of Child
Protection, who in turn designates the provision of child protection
services across the province to child protection social workers
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Delegated Aboriginal Agencies
(DAA)
• 148 of 198 First Nations bands are represented by
• agencies that either have, or are planning toward, delegation
agreements to manage their own child and family services to:
• providing voluntary services
• to recruit and approve foster homes
• provide guardianship services to children in care
• child protection – investigation to removal
• Currently there are 24 Delegated Aboriginal Agencies with various
levels of delegation
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CFCSA Legislation – Key provisions
• Part I – Definitions
• Part 2 – Family Support Services and Agreements
• Part 3 – Child Protection ss. 13 to 63 Responding to Reports
- Cooperative Planning and Dispute Resolution
- How Children are Protected
- Child Protection Hearings and Orders
- Continuing Custody Hearings and Orders

• Part 4 – Rights of Children in Care s.70 -71

• Child, Family and Community Service Regulation
• Child , Family and Community Service Rules
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Child Family and Community Service Act
Guiding Principles s. 2
• Children have a right to be protected from abuse, neglect, and harm
or threat of harm
• The best place for children to live is usually with their families
• Parents are mainly responsible for protecting their children
• If parents need help to care for their children, the director should
provide support services
• Children’s opinions should be taken into account when deciding about
their care
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Child, Family and Community Services Act
Guiding Principles s. 2
• Children’s ties to family, including to the extended family; should be
kept if possible
• Indigenous children should stay in their cultural
• communities where possible
• Decisions about children’s care should be made and acted on as soon
as possible
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Child Family and Community Services Act
Best Interest of Child factors - s.3
•
•
•
•
•
•
•
•
•

Child’s safety
Child’s physical and emotional needs and level of development
Importance of continuity in the child’s care
Quality of relationship child has with parent or other person and the effect
of maintaining that relationship
Child’s cultural, racial, linguistic and religious heritage
Child’s views
Effect of child if there is a delay in making a decision
Indigenous children – importance of preserving child’s cultural
identity must be considered
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Responsibilities of Parents
• Keep their children safe
• Take care of their children’s needs
• Get medical care for their children
• Protect their children from physical, sexual, and emotional
abuse (includes when children witness violence in home)
• Must not neglect their children
• Leave in care of someone using drugs or alcohol
• Provide a safe home, clothes and food
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Who is a Parent
• A person to whom guardianship of a child has been granted by a
court or by way agreement
• A person with whom a child resides and who stands in place of the
child’s parent or guardian
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Child Family and Community Service Act
Child Protection
• Report of Abuse s.14
• Anyone who believes a child has been abused or neglected, or is
likely to be abused or neglected has a duty to report it to the Director
• Includes people such as doctors, teachers, friends, family and daycare
workers, police
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Child Protection Process
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Investigation
• Investigation – *Right to a lawyer
• MCFD responds to approx. 30,000 complaints each year
• Short assessment – no protection, services
• Investigation – gather information determine
• child’s safety (complete within 30 days)
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Investigation
• These reports are investigated by social workers, who decides the
most appropriate action that is to be taken and least disruptive for
the child. These actions may include:
- providing or arranging the provision of support services to the
family
- supervising the child's care in the home, or
- protecting the child through removal from the family
and placement with relatives, a foster family or specialized
residential resources.
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Family Support Services
and Voluntary Agreements
• FSS s.5 - Written agreement with a parent to provide, assist parent to
purchase, services to support and assist a family to care for a child (six
months periods)
- Respite, counselling, in-home support, parenting programs
• VCA s.6- written agreement with a parent who has guardianship and
who is unable to look after the child in the home.
- Initial term 3 months if youngest child is 5 yrs or younger. Six months, if
child is 6 yrs. and older
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Extended Family Program (EFP)
• Children may be placed in the care of:

• A family member
• A friend who has an important relationship with them
• Someone who has a cultural or traditional connection to them

• This program is an alternative to foster care, where a “caregiver”
looks after children and goal is to return children when possible
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Collaborative Planning
Decision Making
• At any time after the investigation, before court, or during court
process options are available to work out an agreement or plan of
care such as:
• Family Planning Case Conference (FCPC)
• Traditional decision-making processes
• Mediation
• Family Circle
• Collaborative meeting
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Court Process
• Presentation Stage- Presentation Hearing
• Protection Stage- Protection Hearing
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Presentation Hearing
s.33.1
• If child is removed – within 7 days Director attend Court and has to
present report to court
• If not child is not removed, Director can apply for supervision order
without removal, hearing within 10 days after application date
• Notice must, be provided to the Band or Indigenous organization
(s.34)
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Presentation Hearing Outcomes
• Consent Contest adjourn hearing (instructions, parents to retain
counsel
• No supervision order – child with parent
• Interim supervision order – child with parent
• Interim supervision order – child with someone else s. 41(1)(b)
• Interim custody order – child in foster care
• Access – “reasonable, supervised access at discretion of the Director”
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Protection Hearing
s.38
• Must start no more than 45 days after the presentation hearing ends
(Commencement of the Protection Hearing)
• At least 10 days before the protection hearing, the director must
provide a copy of the application, order asking for, and a plan of care
• Director may ask that a form (waiver of 10 day notice) is signed so
that matter goes to Court before 10 day notice period is over
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Notice of the Hearing must be served as
follows:

Notice of the Hearing must be served as follows:
• On the child, if 12 years or over;
• On each parent;
• If the child is registered or entitled to be registered as a member of an
Indian Band, on a designated representative of the Band, Treaty First
Nations, Indigenous community, Nisga’a First Nation
• Entitled to be parties at the hearing, if appear at protection hearing
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Protection Hearing
• Does the child need protection?

• Consent to application for temporary custody order
• No agreement – hearing will be held
• Case conference, mediation, family group conference may take place before
hearing. A Case Conference must take place before a hearing (trial)

• Consent to Temporary Custody Orders s.60

• Agree on plan of care but not whether child needs protection
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Protection Hearing Outcomes
• Temporary supervision order – child with parent
• Temporary supervision order – child with someone else
• Temporary custody order – child in foster care
• Continuing custody order – child in foster care –permanent transfer of
custody
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Temporary Custody Order – Time
s.45
Total period of temporary custody must not exceed:
• 12 months if the child or youngest child under 5
• 18 months if the child or youngest child 5 or over, but under 12 years
of age on the date of that order
• 24 months, if the child or the youngest child was 12 years or over on
the date of that order
• Can be extended if Court considers in best interest of child
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Continuing Custody Order (CCO)
• In some cases, it may be decided that it may never be safe to return a
child home. In these cases, the director applies for a continuing
custody order.
• The judge will decide whether to grant this kind of court order based
on the best interests of the child.
• If the court makes a decision to place the child in continuing custody,
care and guardianship of the child will be the responsibility of the
Ministry until the child reaches 19 years of age.
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Continuing Custody Order
s.49-54.2
• 60 days before expiry of temporary custody
• Application must be served upon the parent(s), Band, Indigenous
organization, Nisga’a First Nation
• Court will grant a CCO if it finds after hearing that:

- Parent unable or unwilling to meet child’s needs
- No significant likelihood that the circumstances that led to the child’s removal
will improve within a reasonable time or the parent will be able to meet child’s
needs
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Continuing Custody Orders
• Before CCO made - Court must consider past conduct of parent
towards any child who was in parent’s care;
• The plan of care, and the child’s best interest
• If no CCO, Court may make 6 month order that child remain in
temporary custody of person other than parent, or director or return
child to parent with or without a supervision order – “last chance
order”
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After a Continuing Custody Order
54(1) and 56(3)
• S. 54(1) Cancellation of a CCO, if circumstances that caused the court
to make the order have changed significantly
• S. 56 (3) Access – if in the best interests of the child(ren) and
consistent with plan of care and consistent with child’s wishes

108

Other Permanency Orders
54.01 and 54.1(1)
• S. 54.01 (10 days notice) (30 days notice person w access)

- Before CCO, if child in care of person other than child’s parent, permanent
transfer custody to that person

• S. 54.1(1) (10 days notice)

- After a CCO, permanent transfer custody of child to a person other than the
child’s parent.
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Role of lawyer
• Provide parents or family members with legal advice at ANY stage of
child protection proceedings
• Parents have the right to obtain legal advice before anything is signed
• Be an advocate and guide through court process
• Review court documents, review terms of a supervision order
• Request disclosure of Ministry documents
• Prepare for hearings, review evidence, prepare client
• Accompany and assist clients at case conferences and mediations
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Tips to parents and
advocates

• Make notes of what happened and when (dates)
• Names of social workers, child protection worker
• Bring all paperwork received from MCFD, Indigenous agency
• List names of all children, whether in home or not
• List names of each parent – contact information
• Bring copies of any family court orders
• Be willing to tell your lawyer everything she/he needs to know in
order to represent you properly
• Consider who could take care of child(ren) in interim
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Closing
•
•
•
•

MCFD involvement often is a difficult time for families
Families are often in crisis, denial, conflict, and confused
Parents need non-judgmental support
Explore options to address safety of children concerns at the earliest
of opportunity Parents must make informed choices to reflect their
wishes or goals
• Best interests of the child is paramount
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Resources
Slides: Courtesy of Judge Linda Thomas

• Child, Family and Community Service Act [RSBC 1996] Chapter 46, online at:
• http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/00_96
046_01
• Parents’ Rights, Kids’ Rights: A Parent’s Guide to Child Protection Law in BC,
online at:
• http://resources.lss.bc.ca/pdfs/pubs/Parents-Rights-Kids-Rights-eng.pdf
• The Child Protection Process in British Columbia, flowchart, online at:
• http://resources.lss.bc.ca/pdfs/pubs/Child-Protection-Process-in-BritishColumbia-flow-charteng.
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Resources Continued
The Indigenous Child Protection Process, flowchart, online at:
• http://resources.lss.bc.ca/pdfs/pubs/Indigenous-Child-ProtectionProcess-eng.pdf
• http://resources.lss.bc.ca/pdfs/pubs/If-You-Cant-Get-Legal-Aid-forYour-Child-Protection-Case-eng.pdf
• Ministry of Children and Family Development, online at:
http://www.mcf.gov.bc.ca
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Parents Legal Centres
Legal Aid Services for Child Protection Matters
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Parents Legal Centre (PLC)

Locations and Geographical Areas they cover
PLC

Geographical Location

Campbell River

Campbell River, Courtenay, Port Alberni, Port
Hardy

Duncan

Duncan, Nanaimo, Parksville

Kamloops

Kamloops, Merritt, Clearwater, Lillooet

Prince George

Prince George, Quesnel, Vanderhoof, Fort St.
James

Smithers

Smithers, Hazelton, Houston, Burns Lake

Terrace

Terrace, Kitimat, Prince Rupert

Vancouver

Vancouver

Victoria

Victoria, Colwood

Williams Lake

Williams Lake, 100 Mile House
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We have 10
PLCs across
the Province,
who deal
with clients in
the city they
are located
in, as well as
other
geographical
locations

Rationale for the PLC
• To engage with parents and provide
services and advocacy prior to and during
their involvement with MCFD.
• To take a holistic approach, assisting parents to address issues underlying
child protection concerns while also addressing the legal matter.
• To provide support before a matter escalates, and attempt to achieve a
solution that keeps a family together and addresses the child protection
concerns.
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Indigenous Services Division
PLC focuses on Indigenous clients as part of Legal Aid
BC’s response to:
• The Truth and Reconciliation Commission’s Calls to Action
and Principles; and
• The recommendations in Grand Chief Ed John’s 2016
report
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British Columbia
• 6,263 Children in care
• 6.76% of population of children
in BC

BC Child Protection Reports Fiscal 2019/20
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How is the PLC different?
Legal Aid Representation in Child Protection:
• In the past, only lawyers in private practice were
contracted by Legal Aid BC
• No Early Intervention; the child was removed or MCFD
was asking for a supervision order
• Court process initiated
• The lawyer was able to help with related issues but did
not provide advocate assistance to speak to social
workers or give support in dealing with risk issues
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What does
the PLC
Offer?

Parent Supported early by PLC team
Early Intervention –
before children are even born
before children are removed by ministry
Parents don’t have to have a court case
pending
Outreach Service may able be provided off-site at
community locations, PLC community advice
clinics
123

What does
the PLC
Offer?

PLC lawyer can provide immediate advice
(like duty counsel)
PLC lawyer will represent clients at
• Mediations
• Family Case Conferences
• Other collaborative meetings
• And at court (other than trial)
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What does
the PLC
Offer?

The Advocate:
• helps parents connect with services
• addresses the underlying child protection concerns
that Ministry has noted, e.g., housing; addictions
recovery; counselling;
• speaks with social workers on parents’ behalf;
• accompanies client to various meetings and
appointments, including with social worker
• works with other community advocates and
agencies to provide best support to the client
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PLC Model:

Client agrees to participate in
collaborative dispute resolution
processes (no hearing or trials)

Client meets financial eligibility
criteria
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Financial Eligibility - House hold size and Income Chart – effective April 1, 2020
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PLC model:
If the matter cannot be resolved through collaborative processes
• the client will be referred to a private lawyer contracted by Legal
Aid BC who can take the case to trial.
If there is a legal conflict
• the client will be referred to apply for a private lawyer through
Legal Aid BC Local Agent or Call Centre
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Why the PLC
works

Clients engage with the PLC team early
• Clients have a fuller understanding of their
rights and obligations:

• Before problems escalate
• Views less likely to become entrenched
• Reduce risk of communication breakdown between
parent and social worker
• understanding of MCFD expectations and how to
meet them

• Engaging with clients in communities means:
• early advice and support
• reducing anxiety and
• Can avoid separating children from families

129

Why the PLC
works

Services provided by highly skilled and
experienced lawyers and advocate
• Clients feel empowered by having the
support of a team
• Advocate’s support in assisting parents
makes a difference
• PLC team assists client to understand
protection concerns and how to address
them in a meaningful way
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Why the PLC
works

The PLC helps clients engage collaboratively
to resolve child protection concerns
• More parents engage in collaborative
processes

• PLC achieves positive results that move
matters forward even though child protection
issues are lengthy and difficult to achieve
“resolution”

The PLC enhances the ability for all service
providers to work cooperatively and more
effectively to support parents and families
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Why the PLC
works

PLC clients have fewer and more
effective court appearances
• Immediate access of the PLC in court
reduces adjournments required to find a
lawyer
• PLC clients come to court with direction
also resulting in fewer adjournments
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How to Support Clients with CFCSA files
• Refer clients to PLC or Legal Aid BC upon first potential contact with a social worker
• Make sure client has support/advocate at meetings to take notes or help client communicate
productively with the social worker
• Encourage client to remain in contact with social worker and attend visits/meetings on time
• If client is Indigenous, make sure client has access to support and involvement from their
community
• Encourage parent to be proactive about any child protection concerns and/or explore family,
friends, or community if child cannot live with client on temporary basis
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Thank you!
Let’s stay in touch!

Contact us:
https://legalaid.bc.ca/legal_aid/legal
AidLocations#parentsLegalCentres

134

Legal Aid BC Updates & Resources
•

Overview of Legal Aid BC Intake and services (Video) https://youtu.be/mYgYIPNzJSc

•

Overview of Legal Aid BC publications and resources (Video)
https://youtu.be/aOygwLNlmzA

•

Legal Aid BC current publication list https://lss.bc.ca/publications

•

Form to request a new Customer Account to order multiple copies of free
publications: https://lss.bc.ca/publications/signup.php
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Legal Aid Print &
Online Resources

Information and services to
help navigate the legal system
and solve legal issues
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Outline
• Publications
• Websites
• Guided Pathways
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Recognize the legal
issue

How can you
help people
with legal
information?

Find ways to stay out
of court and resolve
problems early
Find options for help

138
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LEGALAID.BC.CA
140
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141

Legal Aid Publication Readability
Level 1 — No legal knowledge is
needed.

Level 3 — Some legal knowledge
is needed.

Publications are in clear language for
people who don’t know about the law

Publications for people who are familiar
with legal concepts

Level 2 — Some legal knowledge
is helpful.
Publications for people who are
comfortable reading and may have some
legal knowledge
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Abuse and Family Violence
Level 1

Level 2
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Child Protection
Level 1

Level 3

Level 2
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Criminal Law
Level 1

Level 2

145

Family Law
Level 1

Level 2
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Indigenous & Reserve Law
Level 1

Level 2
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FOUR
WEBSITES
• legalaid.bc.ca/
• aboriginal.legalaid.bc.ca/
• family.legalaid.bc.ca/
• mylawbc.com/
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legalaid.bc.ca/

LEGALAID.BC.CA
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LEGALAID.BC.CA
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https://www.youtube.com/user/LegalAidBC
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Aboriginal.legalaid.bc.ca
153
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LIVED
EXPERIENCES
• Using lived experiences
to educate
• Videos
• Graphic novels
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Familylaw.lss.bc.ca
159
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FAMILY LAW IN
BC
• Divorce
• Parenting
• Support and finances
• Abuse and family violence
• Using the court system
• Related legal issues
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GUIDES
• Step-by-step guides to
complex legal processes
• Help people save time
and money
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MyLawBC.com
162
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MyLawBC has two different approaches…
A: Guided Pathways

B: Online Dispute Resolution (ODR)

• Guided Pathways let you follow
a guided step by step process to
give you the answers you need
• Can create action plans and in
the case of wills, a draft will.

• ODR tools are designed to work
with two people (and potentially
with a mediator) to work
through parenting and
separation agreements
• Couples can work independently
through the platform

163
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Guided Pathways
164
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GUIDED
PATHWAYS
• Answer questions about
your situation
• Only the info you need
when you need it
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ACTION PLANS
• Short actionable
steps to resolve the
issue
• Background info and
referrals
• Downloadable as
PDFs
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Guided pathways available
1. Separation, divorce & the law

• “Make a separation plan”
• “Get family orders”
• “I’ve been served with a court document”

2. Abuse & family Violence
• “Make a safety plan”

3. Missed Mortgage payments

• “Find out if you can keep your home”

4. Wills & personal planning
• “Make a will”
• “Plan for the future”
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Online Dispute Resolution Tools
168
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ONLINE DISPUTE
RESOLUTION
SERVICES

• Online dispute resolution
• Separation agreements
• Parenting plans
• Child support

“Dialogue Tool”

169

"Family Resolution
Centre"

"Remote Child
Support Mediation"
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DIALOGUE TOOL
• Helps you make a
separation agreement
• Platform for online
negotiation
• Great for people who can
work together
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FAMILY RESOLUTION
CENTRE
• Platform for creating
parenting plans
• Work together for what’s
best for your children
• Get a free mediator to
help

171
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FRC provides free Mediation!
When using the Family Resolution Centre platform
• Up to 5 hours of free mediation
• Qualified under the Family Law Act

172

Who can use the Family Resolution Centre?
• No financial eligibility requirements
• Only deals with parenting issues
• Doesn’t include child support
• Screening for appropriateness for online mediation
• Screening for family violence
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REMOTE CHILD
SUPPORT MEDIATION
• Remote mediation for
child support issues
• Up to 5 hours of free
mediation
• For parents who’ve had
income affected by COVID
or who have just split up
174
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THANK YOU
adam.fraser@legalaid.bc.ca
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Working With Legal Aid BC
Intake

Deneen, Provincial Supervisor, Legal Aid Applications
February, 2021
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Services Overview
Legal Aid

LEGAL INFORMATION
available to anyone;
information is provided by Legal
Information Outreach Workers (LIOWs),
websites, publications, Community
Partners and self-help centers.

LEGAL ADVICE
for those who qualify financially; advice is
given through Family, Immigration and
Criminal Duty Counsel, including
enhanced Duty Counsel in Victoria, the
Family LawLINE, Parent Legal Centres.

LEGAL REPRESENTATION
for financially eligible people with serious
Family, Child Protection, Immigration,
Appeal, or Criminal problems; we contract
with private bar lawyers to provide
representation.

Collaboration with other organizations to deliver innovative services

Timely and lasting solutions
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Community Partners
We have 26 community partners
providing services in 33
communities around the province.
Clients can:
 get free legal information;
 call Legal Aid;
 find nearest Legal Aid office;
 get legal help online; and
 connect with people who can help.
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Legal Advice
Family LawLINE

The Family Law Line is staffed by lawyers
who give legal advice over the telephone for
Family Law and Child Protection issues.

Duty Counsel

Duty Counsel provides in-person legal advice
in the following areas of law:
• Immigration Law (if in detention)
• Family/Child Protection Law
• Criminal Law
179

Parents Legal Centre (PLC)
Locations and Geographical Areas they cover

PLC

Geographical Location

Campbell River

Campbell River, Courtenay, Port Alberni, Port Hardy

Duncan

Duncan, Nanaimo

Kamloops

Kamloops, Clearwater, Lillooet, Merritt

Prince George

Prince George, Fort St. James, Quesnel, Vanderhoof

Smithers/Hazelton Smithers, Hazelton, Burns Lake, Houston
Surrey

Surrey

Terrace

Terrace, Kitimat, Prince Rupert

Vancouver

Vancouver

Victoria

Victoria, Colwood

Williams Lake

Williams Lake, 100 Mile House
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We have 10 PLCs across
the Province, who deal
with clients in the city
they are located in, as
well as other
geographical locations.

5

Applying for Legal Aid
In Person or Over the Phone

Come into one of our 33 Legal Aid offices to apply for legal aid and
to obtain legal information. Contact information is available on our
website www.legalaid.bc.ca. Cranbrook and Nelson offices are
currently closed.
Call the Legal Aid BC Provincial Call Centre at 604-408-2172 in
Greater Vancouver or 1-866-577-2525 (toll free).
Clients applying for Immigration matters can call the Legal Aid BC
Immigration Line at 604-601-6076 or 1-888-601-6076 (toll free).
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We also have a designated line
for clients who are in custody.

What Legal Problems Are
Eligible For Coverage?
Clients applying for legal aid must qualify both financially and their
legal issue must be something we cover.

Criminal

• We provide Standard Contracts where charges are serious and there is a likelihood of
jail.
• Criminal Early Resolution Contracts (CERC’s) - Where there is no likelihood of jail, or
the client is over our Standard financial guidelines but within $1,000 of our standard
financial guidelines, or both. In the past, if clients did not have a likelihood of jail or were
over our Standard financial guidelines, they would have been refused.
• Exceptions to the “likelihood of jail” rule.
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Family Law
Serious family situations (Standard Coverage) regarding parenting
issues (guardianship, parenting arrangements or custody/access),
protection orders, child support, and more, depending on the issues.
And the issues need to be addressed immediately to ensure the safety
of the children and/or the client, as well as the parent/child bond.
There are exceptions to these guidelines, that we can address under
what we call an Exception Review.
For clients that don’t fit within the above guidelines we now have
Limited Representation Contracts that provide support for issues
that we don’t consider as serious or urgent as our Standard coverage
guidelines. Like Criminal, clients approved for this service would have
been refused in the past.
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CFCSA (Child Protection and Removal)
Where the Ministry of Children and Family Development (MCFD) or a Designated
Agency has removed a child(ren) or where there is a risk or threat of a child(ren) being
removed. This could also include custody and/or access issues arising from a child in
care.
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Reciprocals - Where the client lives in one province and their Family or CFCSA

matter is in another province.
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Immigration - Where the client wants to make a claim for refugee status or

where the client faces an immigration proceeding that may result in their removal
from Canada.

Call Centre Immigration Line:
604-601-6076 for 1-888-601-6076
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Financial Eligibility
Representation Income Chart
(Monthly Net Income)

Household Size

Standard Cases

CFCSA, CERC’s & Limited
Rep’s.

1

$1,660

$2,660

2

$2,320

$3,320

3

$2,990

$3,990

4

$3,650

$4,650

5

$4,310

$5,310

6

$4,980

$5,980

7 or more

$5,640

$6,640
Effective: April 1, 2020
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Financial Eligibility
Personal Property (All case types)
Household Size

Exemption

1

$2,000

2

$4,000

3

$4,500

4

$5,000

5

$5,500

6 or more

$6,000
Effective: April 1, 2020
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Financial Eligibility
Legal Advice Guidelines

Household Size

Monthly Net Income

1-4

$3,650

5

$4,320

6

$5,010

7 or more

$5,670

Effective: April 1, 2020
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Financial Discretionary Coverage
Legal Representation – Criminal, Family, Immigration,
and Appeal Cases
A file can be sent for a Discretionary Coverage Review if an applicant is over
the financial eligibility guidelines on income by approximately $100 – $200
for Criminal (if a client has a Trial or Pre-Trial set and wouldn’t qualify for a
CERC), Family (if a client’s issues are coverable under our Standard
guidelines), Immigration, and Appeal cases, or on assets by $500 for all
areas of law, including CFCSA cases, and the matter is a serious and complex
case and there is available budget.
There is no Income Discretionary Coverage Reviews on CFCSA cases as all
CFCSA clients are already allowed an additional $1,000 per month for
income.
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Requesting a Review of a Denial of
Legal Aid
A client can request a review of a denial for legal aid
 This request must be in writing.
 The client should state why they disagree with the denial and explain why they believe they should
get legal aid.
 The client should include any supporting documents.
Coverage and Financial Eligibility Reviews must be submitted within 30 days of the denial of legal aid
to:
Provincial Supervisor
Vancouver Regional Centre
425 – 510 Burrard Street
Vancouver, BC V6C 3A8
Fax: 604-682-0787
Email: provincialsupervisors@legalaid.bc.ca
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Working Together
Hopefully this presentation was
beneficial and will assist you in helping
your clients:
 Understand the intake process
 Prepare for the interview
 Organize documentation
 Make sure they follow up on the status of their
file and provide Intake staff with requested
information
192

Presenter: Deneen

Provincial Supervisor, Legal Aid Applications
Phone: 604-601-6217
Fax: 604-682-0787
E-Mail: deneen.vancouver@legalaid.bc.ca
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Overview of Legal Aid BC Coverage
Guidelines
Criminal Coverage Guidelines
General
To qualify for legal representation, an applicant must:
 be financially eligible, except for specified exceptions, and
 have a Criminal law problem covered by the Criminal Coverage guidelines.
An applicant is covered for Standard Coverage if he or she:
 faces a Criminal proceeding,
 is charged with a Criminal offence, and
 if convicted, faces a risk of jail (includes house arrest).
An applicant does not have to permanently reside in BC or hold Canadian citizenship to qualify for legal
representation.

Exception
If an applicant has been charged with spousal assault (summary or indictable offence) where:
 there’s no risk of jail if convicted,
AND
 they have a contract for a Family or CFCSA issue that might be negatively affected by the spousal assault
charge,
the file is sent to the Provincial Supervisor, Legal Aid Applications, for an Exception Review (see “Exception
Reviews Guidelines” on pages 10/11 at the end of this document).

Additional grounds for coverage
Less serious summary offences may be covered for adult applicants in very limited circumstances.
An applicant who does not necessarily face a risk of jail may be covered for a Standard Contract if he or she:
 faces a loss of livelihood upon conviction,
 has a mental or physical disability,
 faces Immigration complications that may result in deportation, or
 is charged with a Hunting and/or Fishing offence and who self-identifies as Aboriginal.

Criminal Early Resolution Contracts (CERC’s)
Criminal Early Resolution Contracts (CERC’s) provide non-trial resolution services, including summary advice and
assistance to clients not eligible for a Standard Representation Contract. Criminal Early Resolution Contracts can
be issued to any lawyer who takes Criminal law contracts.
Current as of January, 2021
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Overview of Legal Aid BC Coverage Guidelines
An applicant may be covered if they:
 have a Criminal charge proceeding in Provincial or Supreme Court, and
 meet the expanded Eligibility guidelines for a Criminal Early Resolution Contract, which are over the
Standard Criminal guidelines by $1000 on net monthly income.
NOTE: The applicant doesn’t need to face a risk of jail upon conviction to be eligible for a Criminal
Early Resolution Contract (CERC).
A Criminal Early Resolution Contract:
 is a 6-month contract that focuses on resolution services but does not include going to trial,
 is eligible for Travel authorization, and
 is eligible for a change of counsel in limited circumstances. All change of counsel requests must be
reviewed by a Provincial Supervisor.
An applicant isn’t eligible for a Criminal Early Resolution Contract if:
 the applicant is a Youth,
 the applicant is detained in custody after a bail hearing,
 the applicant has a trial or preliminary hearing date set, or
 the applicant has an open Criminal Standard Representation Contract.
With a







CERC contract, the lawyer will provide services to try to achieve early resolution of cases, such as:
meeting with the client and reviewing Particulars,
providing summary advice including procedural advice on self-represented trials,
determining if resolution should be pursued,
engaging with Crown to seek non-trial resolution,
appearing in court for disposition/resolution as appropriate, and
if not suited for resolution, terminate service with direction to the client on next steps to self-represent.

NOTE: Criminal Early Resolution Contracts do not allow for representation at trials or preliminary
hearings.

Aboriginal hunting and fishing rights
An applicant is covered for a Standard Contract if:
 they are Aboriginal, and
 the alleged offence:
 occurred in a geographic area the applicant claims is his or her traditional territory, or
 involves a traditional right; or
 occurred outside the applicant’s traditional territory, but involves the exercise of an existing Aboriginal
right extended to the individual by:
 a traditional Aboriginal law or custom,
 a Band bylaw, or
 Aboriginal government legislation.
 the applicant does not have to face a risk of jail if convicted.
NOTE: If a client does not qualify financially for legal aid they may be able to go to court and make
a “Rowbotham” application. Before a client can apply for a “Rowbotham” application the client
must apply for legal aid. They must be refused by the Legal Aid BC intake worker, then they must
ask, in writing, for that decision to be reviewed. If the review is also denied, the client will be sent
a letter along with our booklet “If You Can’t Get Legal Aid for Your Criminal Trial” or a link to the
booklet, which explains how to apply to the courts for a court appointed lawyer to assist them with
their matter.

Current as of January, 2021

Page 2 of 12

195

Overview of Legal Aid BC Coverage Guidelines

Youths
Anyone under the age of 18 is covered for a Standard Contract for all Criminal Code and other charges under
Federal legislation (such as drug charges). They do not have to be financially eligible or meet Legal Aid BC
Criminal coverage guidelines.
Youths under age 18 charged with Provincial offences, such as Motor Vehicle Act offences, offences under the
Schools Act, etc., must be financially eligible and the case must meet criminal coverage guidelines.

Over age 18, facing Youth Criminal Justice Act charges
Applicants over the age of 18 who face Youth Criminal Justice Act charges are covered under our Youth Coverage
guidelines until the end of the case.

Exception
Youths who are temporary or permanent wards of the Ministry of Children and Family Development (MCFD) are
not eligible for legal aid representation. In such cases, MCFD will arrange for counsel through the Ministry of
Attorney General.

Family coverage
General
To qualify for legal aid representation, an applicant must:
 be financially eligible, and
 have a Family law problem covered by the Family Coverage guidelines who:
 need an initial, or a change to the current, guardianship or parenting arrangement order if there is a
risk of harm or violence to the client or their child or children;
 have guardianship/custody of a child/children who have been unlawfully held by the access
parent/party;
 have been permanently or repeatedly denied contact or parenting time with a child;
 need a Family law protection order or other legal assistance to protect themselves or their children
from harm or violence;
 need an order to prevent the other parent from permanently relocating their child or children out of
the Province. The threat must be real and imminent, and involve a permanent change of residence;
 is a respondent in a maintenance enforcement committal proceeding; or
 be eligible for coverage provided through the Exception Review process (see “Exception Reviews
Guidelines” on pages 10/11 at the end of this document), or
 be eligible for Limited Representation.

Exception
Relocation within the province:
When the risk of relocation is within the province but is a significant distance from the applicant's home and/or
would significantly impact one party’s ability to have parenting time/access to their child(ren), the file can be sent
for an Exception Review.
Current as of January, 2021
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Overview of Legal Aid BC Coverage Guidelines

Who is covered?
When the legal issue involves children, an applicant must be:
 a parent,
 a member of the children’s immediate or extended family,
 a relative or individual who has lived with the children in a parental or custodial relationship, or
 a member of the community who has a cultural or traditional responsibility towards the children.
An applicant, with or without children, may be eligible for legal aid if their physical safety is at risk.
An applicant who’s in jail may qualify for legal representation. Application would be sent for an Exception Review.
An applicant does not have to permanently reside in BC or hold Canadian citizenship to qualify for legal aid
representation.

Exception
Youth who are temporary or permanent wards of the Ministry of Children and Family Development (MCFD) are
not eligible for legal aid representation. In such cases, MCFD will arrange for counsel through the Ministry of
Attorney General.

Limited Representation Contracts
A client may be eligible for a Limited Representation contract when they don’t meet the Coverage guidelines for a
full representation (Family Standard) contract. They do not necessarily face a risk of harm or violence and have
some ability to self-represent. These contracts are intended to provide clients with the assistance necessary to
prepare for mediation, negotiate a settlement or represent themselves.
A Limited Representation contract:
 covers any Family law issue except:
 Divorce (if it is the only issue);
 Child Support (initial application and variations) if the recipient is on social assistance or the other
party’s income is under $14,000; or
 Spousal Support (initial application and variations) if the recipient is on social assistance or the other
party’s income is under $20,000; or
 Adoption.
 offers 8 hours of general preparation time to prepare court applications, provide legal advice, mediation
support, and/or legal research and analysis; prepare and review documents; negotiate settlements
including separation agreements;
 offers 3 hours to allow the lawyer to attend Provincial or Supreme court for case conferences or for brief
uncontested hearings or speaking to Consent Orders, but not contested hearings or trials;
 is not eligible for Extended Family Services;
 is not eligible for Travel authorization (the lawyer must be local or willing to provide services remotely);
and
 is not eligible for changes of counsel other than in exceptional circumstances (in such cases, request a
change of counsel assessment by a Provincial Supervisor).

Current as of January, 2021
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CFCSA
General
To qualify for legal representation, an applicant must:
 be financially eligible; and
 have a CFCSA problem covered by the CFCSA coverage guidelines.
An applicant must be:
 a parent, or
 a party to the proceeding who is a:
 member of the children’s immediate family,
 relative or individual who has lived with the children in a parent or custodial relationship, or
 member of the community who has a cultural or traditional responsibility towards the children.
Where an applicant is financially eligible and his or her children have been removed or are at risk of being
removed, coverage is provided.
Where the child isn’t born yet and there is a risk of removal at birth, coverage is provided.
Where the CFCSA director has filed an application to obtain a Continuing Custody Order (CCO), coverage is
provided.
Where the client is the applicant or respondent to an application to cancel a CCO, or an applicant wanting to
obtain access to his or her children after a CCO, coverage is discretionary.
Where the CFCSA Director has filed an application to permanently transfer custody of a child, who’s in the
temporary care or custody of a person other than the child’s parent or MCFD, to a person other than the child’s
parent(s), coverage is provided.
Where the CFCSA Director has filed an application to permanently transfer custody of a child who’s in the
continuing care (CCO) of MCFD to a person other than the child’s parent(s), and the director’s application puts
the parental relationship with the child at risk, coverage is discretionary.
An applicant does not have to permanently reside in BC or hold Canadian citizenship to qualify for legal
representation.
NOTE: An applicant who’s in jail and who is a parent or a party to the proceeding qualifies for legal
representation, whether or not they’re served with notice of the CFCSA proceeding.

Exception
Youth who are temporary or permanent wards of the Ministry of Children and Family Development (MCFD) are
not eligible for legal aid representation. In such cases, MCFD will arrange for counsel through the Ministry of
Attorney General.

Third party (non-parent) applicant who is not a party to the
proceeding
Current as of January, 2021
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Overview of Legal Aid BC Coverage Guidelines
An applicant may be covered if:
 they’re:
 the child’s relative (such as sibling, grandparent, step-grandparent, aunt, uncle), or
 a member of the child’s community who has a cultural or traditional responsibility towards the child.
AND:
 they want to become a non-custodial or custodial caregiver for a child who is at risk of removal, has
been removed, or is in the care MCFD.
An applicant is not covered if:
 there is a final CFCSA order regarding the child (there can be ongoing court proceedings, but no
Continuing Custody Order or Permanent Transfer of Custody Order under s.54.01 or 54.1), or
 they only want access to a child who’s in the care of MCFD.
If an applicant satisfies the guidelines above, the application is sent for an Exception Review.
NOTE: The decision to approve a representation contract for a Third Party applicant who is not a
party to the proceeding is a discretionary decision made by the Manager, Family Law Services or
their delegate.
NOTE: Clients making third party applications do not get sent to the Parents Legal Centres (PLC).
If approved, the Intake staff issue the contract to Legal Aid BC’s Tariff Bar.

Independent legal advice for a child or third party who may be
receiving permanent custody of a child
An applicant isn’t covered for independent legal advice for a child, or a third party who may be receiving
permanent custody of a child with the consent of the Director of the Ministry of Children and Family Development
(MCFD). Instead, MCFD has contracted with Legal Aid BC to provide an applicant with a lawyer’s services. Legal
Aid BC has a province-wide roster of lawyers who provide independent legal advice to:
 children over 12 who are:
 the subject of proposed consent orders, or
 wards of MCFD, and are
 consenting to adoption, or
 being permanently transferred to the custody of a person who isn’t their parent.
OR
 third parties who may be receiving permanent custody of a child with MCFD’s consent.
The applicant must contact the child’s social worker, who will arrange an appointment with a lawyer from the
Legal Aid BC roster and provide that lawyer with a billing form.
NOTE: If a client does not qualify financially for legal aid they may be able to go to court and make
a “JG” application. Before a client can apply for a “JG” application the client must apply for legal
aid. They must be refused by the Legal Aid BC Intake worker, then they must ask, in writing, for
that decision to be reviewed. If the review is also denied, the client will be sent a letter along with
our booklet “If You Can’t Get Legal Aid for Your Child Protection Case” or a link to the booklet,
which explains how to apply to the courts for a court-appointed lawyer to assist them with their
matter.

Current as of January, 2021
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Choice of Indigenous Counsel for Indigenous Clients
with Family or CFCSA Cases (Pilot Project)
If an Indigenous client with a Family or CFCSA case requests Indigenous counsel and no local Indigenous counsel
is available, Legal Aid BC will try to find non-local Indigenous counsel who is available to accept the contract, and
will pay this lawyer Travel costs.

Parents Legal Centres
A Parents Legal Centre (PLC) provides advice and limited representation services to parents facing child
protection issues to support early, collaborative resolution outside of contested hearings. Legal Aid BC has 10
PLC’s around the Province - in Campbell River, Duncan, Kamloops, Prince George, Smithers/Hazelton, Surrey,
Terrace, Vancouver (at the Provincial Courthouse at Robson Square), Victoria, and Williams Lake. Each location,
other than Surrey and Vancouver, also has other geographical locations that they service.
If a client:
 is a parent, or a party to the proceeding with whom the child resides and who stands in place of the
child's parent or guardian, and
 has a child protection matter that is in or would be heard in Provincial Court in one of the cities the PLCs
are located in, or in one of the geographical locations they cover, and
 meets the Financial Eligibility guidelines for a CFCSA Representation Contract.
Then the PLC will provide:
 information and advice on options for resolving child protection issues out-of-court;
 legal advice and representation, where appropriate, at collaborative processes such as mediation and
Family case planning conferences;
 information and advice on court processes;
 legal advice and representation at uncontested hearings; and
 referrals to other services, including online resources and other public agencies.
All eligible applicants will be referred to the PLC instead of receiving a CFCSA representation contract under the

CFCSA Tariff. If the issues cannot be resolved collaboratively and the applicant meets Coverage and Financial

Eligibility guidelines for a CFCSA representation contract, Legal Aid BC may appoint a lawyer to complete the
case.

NOTE: Clients making Third Party applications do not get sent to the Parents Legal Centres (PLC).
If approved, the Legal Aid BC Intake staff issue contracts to Legal Aid BC’s Tariff Bar.

Immigration Coverage Guidelines (Only the Vancouver Legal Aid

office deals with Immigration cases)
Current as of January, 2021
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General
To qualify for legal aid representation, an applicant must:
 be financially eligible, and
 have an Immigration law problem covered by the Legal Aid BC Immigration Coverage guidelines.
An applicant is covered if he or she:
 is making a refugee claim in Canada, or
 faces an Immigration proceeding and it could result in deportation from Canada to a country where his or
her life is in danger or if he or she has other compelling reasons for not returning to his or her country.
Legal Aid BC screens Immigration cases for merit to determine whether the applicant has a reasonable
chance of being successful in his or her case.

Refugee claims
Contracts for refugee and protected persons claims made in Canada include:
 preparation of a Basis of Claim form, and
 preparation for and representation at Refugee hearings before the Refugee Protection Division (RPD) of
the Immigration and Refugee Board.

Other immigration cases
The following types of cases will be referred to the Legal Aid BC Judicial Appeals Section at the Vancouver
Regional Centre. The Judicial Appeals Section screens these cases for merit and issues contracts if they
determine that the applicant has a reasonable chance of being successful in his or her case:
 an appeal of a Refugee claim refusal to the Refugee Appeal Division;
 admissibility hearings before the Immigration and Refugee Board Adjudication Division;
 judicial Review applications to the Federal Court of Canada, and appeals to the Federal Court of Appeal
or the Supreme Court of Canada to review an order of the Immigration and Refugee Board or an
immigration officer;
 applications to stay a removal from Canada made to the Federal Court of Canada;
 applications to reopen or reinstate proceedings before the Immigration and Refugee Board;
 Permanent Resident (Landed Immigrant) deportation appeals to the Immigration Appeal Division (IAD) of
the Immigration and Refugee Board;
 Pre-Removal Risk Assessment (PPRA) submissions to Citizenship and Immigration Canada;
 Humanitarian and Compassionate (H&C) submissions to Citizenship and Immigration Canada;
 applications by people detained by Immigration who cannot access duty counsel;
 applications by spouses or partners with conditional permanent residence who are leaving the
relationship before the end of the two-year conditional cohabitation period; and
 Sponsorship appeals to the Immigration Appeal Division of the Immigration and Refugee Board where
the applicant is in Canada and faces a risk of removal.

Family LawLINE
The Family LawLINE is a telephone advice service that provides brief next-step help for people representing
themselves, as well as provides options for resolving legal issues outside of court, and referrals to online
resources and other agencies. Clients with a Family law or CFCSA issue can access this service through the Legal
Current as of January, 2021
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Aid BC Provincial Call Centre, engage with a lawyer over the telephone, and share documents by email or fax.
Lawyers work from their own offices across the Province and engage with clients through a free remote access
telephone system.

The Family LawLINE will provide the following:









Up to 6 hours of service for each current legal matter;
Appointments so that one lawyer and client can work together throughout their legal matter;
Interpreters if clients need services in languages other than English;
Information and advice on court processes, both Provincial and Supreme Court;
Information and advice on options for resolving legal issues out-of-court;
Referrals to other services, including online resources and other public agencies;
Assistance with preparing documents for court or other legal processes; and
Coaching to help people who are representing themselves through all stages of court and other
collaborative processes;
 Coaching will help the client understand the law relevant to their particular case, make more effective
court appearances, present evidence properly, prepare for negotiation and settlement, and use Public
Legal Education and Information (PLEI) tools.

To qualify for the Family LawLINE service, a client must:
 Qualify financially
 Have an eligible Family law issue
 Not have a lawyer already working for them

To access the Family LawLINE service:
 To find out if a client is eligible for this service, they must call the Legal Aid BC Provincial Call Centre at
604-408-2172 (for Greater Vancouver) or toll free 1-866-577-2525 Monday to Friday from 9:00 am to
3:00 pm (Wednesday to 2:30 pm).

Expanded Family Duty Counsel (Victoria)
Expanded Family Duty Counsel at the Victoria Justice Access Centre (JAC) will provide up to six hours of service
per legal matter, set appointments so that clients can work with the same lawyer throughout their legal matter,
and introduce legal coaching to help clients represent themselves in court.
These services are in addition to regular Family Duty Counsel services (information and advice on Family law
issues, court processes, and options for resolving legal issues outside of court; help with document preparation
and preparation for court appearances; representation in court on brief uncontested issues; and referrals to
online resources and other agencies).

Reciprocals
Current as of January, 2021
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As of September 4th 2018, clients who wish to apply for legal aid Family/CFCSA services in another province
may now apply to the corresponding province directly. This means that clients from other provinces may apply
for services in BC directly and vice versa.
If a BC client is dealing with a matter in another province and they are unable to find contact information for that
province they can contact the Legal Aid BC Provincial Call Centre at 1-866-577-2525 to get that information.
Each province will still have a Reciprocal Coordinator in case clients have trouble contacting the other provinces.
Courtesy applications may be sent to the other provinces by the Reciprocal Coordinator in these cases. You may
contact our Reciprocal Coordinator at reciprocity@lss.bc.ca to see if he can assist.

Exception Review Guidelines
Exception Review merit considerations for all cases:
The decision to approve a case on exception review is a discretionary decision made by a Provincial Supervisor,
Legal Aid Applications, and is based on established guidelines, a merit test, and available budget.
Merit considerations include:
 the applicant's issue is significant;
 the outcome will benefit the applicant and/or his/her children if the case is successful;
 the applicant has a reasonable likelihood of success;
 a reasonable person of modest means would themselves pay to pursue the case;
 the applicant does not have other viable options, other than legal representation, to deal with the issue;
and
 there is remaining LSS budget available to fund the case.

Family cases
An application dealing with a matter under the Family Law Act can be sent for an Exception Review if:
 the applicant has recently been denied extended family services (within the past year);
 the applicant has received prior contracts in relation to the same children or parties;
 the emergency services policy is unduly harsh in the particular circumstances of an applicant's case or the
circumstances are unusual and complex;
 the applicant has a mental or physical disability and is unable to represent him or herself (there must be
a significant barrier that will create an injustice if the applicant is not represented);
 a significant injustice can only be avoided by appointing counsel;
 the applicant is so traumatized by past abuse that he/she is unable to represent him/herself;
 there is references in court documents to sexual, physical, emotional abuse; or
 the applicant is the subject of litigation harassment.

Criminal cases
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Overview of Legal Aid BC Coverage Guidelines
If a policy is unduly harsh in the particular circumstances of an applicant's case or the circumstances are unusual
and complex.
If an applicant has been charged with spousal assault (summary or indictable offence) where:
 there is no risk of jail if convicted; and
 he or she has a contract for a Family or CFCSA issue that might be negatively affected by the spousal
assault charge.

Discretionary Coverage
Criminal cases
If an applicant has a Trial or Preliminary Hearing set and is only marginally over the Financial Eligibility guidelines
by up to $200 on income or $500 on assets, and it’s a serious and complex case and there is available budget,
the Intake worker can send the file for a Discretionary Coverage Review. However, if the case would be covered
by a CERC because there’s no Trial or Preliminary Hearing set yet, then the Intake worker would send a CERC to
the client’s lawyer instead of sending the matter for a Discretionary Coverage Review. If, after reviewing the file
with the client, the lawyer feels the client should have a Standard Contract and go to Trial even though they are
marginally over the Standard Criminal financial guidelines, they can send in a Conversion Request to the
Provincial Supervisors, who will then determine if a Discretionary Coverage Review is appropriate. If so, the file
will be forwarded to the Criminal Law Team for review.

Family cases
If an applicant is only marginally over the Financial Eligibility guidelines by up to $200 on income or $500 on
assets, and the matter is serious and there is available budget, the Intake worker can send the file for a
Discretionary Coverage Review.

Immigration and Appeal cases
If an applicant is only marginally over the Financial Eligibility guidelines by up to $200 on income or $500 on
assets, and the matter is serious and there is available budget, the Intake worker can send the file for a
Discretionary Coverage Review.

CFCSA and Parents Legal Centres
There is no Income Discretionary Coverage for CFCSA or Parents Legal Centre matters as the Financial Eligibility
income guidelines for CFCSA and the Parents Legal Centres are already $1,000 over our regular Financial
Eligibility guidelines. There is Asset Discretionary Coverage for CFCSA files if the assets are up to $500 over the
Financial Eligibility guidelines for Assets. If a client is over the Financial Eligibility guidelines for CFCSA or the
Parents Legal Centres, they are refused on the basis of financial eligibility and provided with a JG Application.

Denial of Legal Aid
Current as of January, 2021
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Overview of Legal Aid BC Coverage Guidelines
If a client is denied legal aid they can request a review of the decision. They must submit a written request
within 30 days of the date of the decision. They should state why they disagree with the refusal and explain why
they believe they should get legal aid. They also need to include any documents that might support their request
for a review.
The request for review can be sent to:
Provincial Supervisor, Legal Aid Applications
Legal Aid BC
Vancouver Regional Centre
400 – 510 Burrard Street
Vancouver, BC
V6C 3A8
Fax: 604-682-0787
Email: provincialsupervisors@lss.bc.ca
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Understanding Gladue &
Gladue Principles
Joleen Steininger
Gladue Coordinator (on contract)
Legal Aid BC
March 18, 2021
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What Is Gladue?
 In 1995 Jamie Gladue, a young Indigenous woman was celebrating her
19th birthday. She suspected that her common-law husband was cheating
on her. She fatally stabbed him.
 In 1997 she plead guilty to manslaughter and was sentenced to 3 years jail.
 She appealed the matter in BC Court of Appeal which was further
appealed to the Supreme Court of Canada.
 In 1999 the Supreme Court of Canada dismissed the appeal but agreed
that the lower courts failed to consider her Indigenous history at sentencing.
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The Criminal Code of Canada
718.2 A court that imposes a sentence shall also take into consideration the
following principles:
(e) all available sanctions, other than imprisonment, that are reasonable in the
circumstances and consistent with the harm done to victims or to the
community should be considered for all offenders, with particular attention
to the circumstances of Aboriginal offenders.
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Why does it matter?
 Unique circumstances → Unique approach
 Statistics Canada:
 2007-2008 Indigenous people accounted for 20% of all people in custody in
Canada (2006 total Indigenous population in Canada was 3.8%)
 2017-2018 Indigenous people accounted for 32% of all people in custody in
Canada (2016 total Indigenous population in Canada was 4.9%)
 Statistics show that simply sending Indigenous people to jail doesn’t work.
Considering their unique circumstances and tailoring a unique approach has better
results.
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Gladue Factors
Unique circumstances = Gladue factors
What are some Gladue factors?
 Lower employment and education
 Higher incidence of drug and alcohol dependency
 Children removed from the care of their parents
 Racism
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Making the Connection
 How to consider an Indigenous person’s unique circumstances:
 A Pre-sentence Report written by a Probation Officer
 An oral Gladue submission made in court by a lawyer, courtworker, advocate or
the defendant
 A written Gladue report
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How the Connection Is Made
Over the course of preparing this report, a number of Gladue factors became
apparent, including that:
 George is a member of the Meadow River First Nation.
 He has expressed a willingness to address the underlying factors that have
contributed to matters before the court
 George is an Indigenous offender who attended Indian Residential School,
which requires a consideration of available rehabilitation and reintegration.
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How the Connection Is Made
 A number of adverse Gladue factors that affect Indigenous people
in general are present in George’s personal life, including:
 Forced attendance (for him personally and for family members,
including his father and siblings) in the Indian Residential School
system.
 Sexual abuse (George reported that he was sexually abused at
the residential school and while living with his grandparents)
 Witnessing alcohol abuse (George and his sister experienced
alcohol abuse by their parents and grandparents as young
children)
 Death of close family members (George reported that he lost
four family members to suicide as a result of alcohol abuse)

213

How the Connection Is Made
 Familial dislocation: George and his sister Jackie both reported that
they had no stability and structure during their formative years, as their
parents abused alcohol at home and George took care of the younger
siblings
 Substance abuse: George started abusing alcohol at the age of 15 and
continued for 40 years; he reported that he witnessed alcohol abuse in
the home at an early age, leading him to believe that drinking was a
normal way of life.
 Low educational achievement: George dropped out of school at the
grade 8 level.
 Social issues affecting his home community: Elder Harris reported that
child molestation is a huge issue in the community.
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How the Connection Is Made
 Background: Indigenous man who is connected to his cultural and
practices. Lives in Fort St. John, has two daughters and a wife. He is close to
his wife, children and his sister. He provides for his family and some Elders in
the community.
 Identified some of his challenges as:
 Witnessing alcohol abuse as a child;
 Personal alcohol abuse;
 Trauma(personally and within the family);
 Attendance at Residential School
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Options for the Court
 North Winds Wellness Centre: 45 day culturally based residential treatment
program located north of Dawson Creek. Includes Indigenous ceremonies
and traditional culture each day. Incorporates individual and group
counselling to deal with trauma and addictions;
 Fort St. John Friendship Society: Offers an Addictions Counsellor that
provides client centred, confidential assessments, one on one counselling
and referral services to individuals and families concerned with the effects
of alcohol/drugs in their lives.
 Sentencing circle: An Elder in his community offered to arrange a circle
where the victim and the family members would meet. This would allow
George to address the community and deal harm that he has caused.
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Options for the Court
Indigenous Legal Traditions
Cree legal principles were considered in a Gladue report (R v Kawapit):
“The participants, all Crees, wish to promote an holistic approach which is part
of their cultural heritage in their response to crime:
 The response to crime should encourage the restoration balance;
 The rehabilitation of the offender and rebuilding his links with the
community are vital;
 Reparation to the community and victim is essential;
 The objective of dissuasion is more likely to be achieved through a process
such as the Circle, where the individual has to face the people affected by
his actions, be accountable, be active in finding ways to repair the
damage he has done and ways to prevent such event to reoccur.”
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LABC Gladue Program
Number of LABC Gladue Reports
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Your Work
Agencies you work with:
 Child and family services

 Victim support agencies

 Counselling and legal assistance

 Libraries

 Indigenous Nations

 Community service organizations

 RCMP

 Support agencies for women

 Police based services/RCMP
 Family services organizations
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Help Your Clients with LABC
Publications
 Help share information you learned about Gladue.
 Preparing a Gladue Submission - take a look at the Gladue Submission
Guide.
 Explain Gladue simply - Your Gladue Rights is a booklet that uses simple
language to help people understand what Gladue is and how it is used.
 Explain Gladue to young adults - A Second Chance is an graphic novel
(comic book) that tells the story of a woman Myra who learns about
Gladue and follows her journey.
 If you are a teacher, take a look at A Teacher’s Guide to a Second Chance:
A Gladue Rights Story
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LABC Publications
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How Does Gladue Apply To Your Work?
 What is the spirit of Gladue?
 Understand the person in front of you likely has Gladue factors that
impact how they interact with people.
 Gladue factors probably also impacted his/her mother, father, siblings,
grandparents, great-grand parents and many others in their
community.
 It may have been difficult to reach out for help from you
 They may do things differently than you expect
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How Does Gladue Apply To Your Work?
 What can you do?
 Be aware, be considerate, kind and listen attentively
 Think of ways to help your Indigenous clients overcome barriers they
face
 Consider taking cultural competency training to better understand
Indigenous people
 Read to become familiar with Indigenous culture and traditions
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Questions or Comments?
Contact me at
E: gladue.coordinator@legalaid.bc.ca
P: 604.601.6240
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FAMILY LAW
MEDIATION
Presented by Karen Tse
Rockies Law Corporation
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What is Mediation?
◦ A process in which two (or more) parties
work with a neutral third party to reach
an agreement
◦ Mediator: the neutral third party
◦ A type of dispute resolution process
◦ Intended to help resolve disputes
without going to court
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What is Mediation?
◦ Cooperative effort
◦ Managed process
◦ Negotiation with assistance of mediator
◦ Parties motivated to work together
◦ There will be some ‘give and take’
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Why Mediation?
◦ Less expensive than court
◦ Less acrimonious than litigation
◦ More expeditious
◦ Allows for re-building of relationships
◦ Allows room to rebuild trust
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Who are Mediators?
◦ Mediators – trained professionals
◦ Lawyers who are family law mediators
are specially accredited by the Law
Society of British Columbia
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When can we mediate?
◦ Available any time during a process
◦ Before litigation begins
◦ During litigation
◦ Any time prior to a trial
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What is the outcome of mediation?
◦ Typically: a Consent Order or a
Separation Agreement
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Who can be at a mediation?
◦ Typically the parties
◦ Can also include:
◦ Their lawyers
◦ Social workers
◦ Other important people
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What is the role of a mediator?
◦ Facilitates negotiations
◦ Provides third party perspective
◦ Ensure settlement is reasonable and fair
◦ Cannot provide legal advice
◦ This is the role of the lawyer for each party

◦ Could discuss whether or not a party is
being realistic about their expectations
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How does the mediation process work?
◦ Optional step: party engages a lawyer who might help them with the
mediation to get initial advice
◦ Parties select the mediator
◦ Pre mediation meeting
◦ Mediator will meet with parties separately
◦ Screen for family violence
◦ Discuss expectations
◦ Get to know the parties
◦ Get to know the issues
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How does the mediation process work?
◦ Set framework
◦ Decide on scheduling
◦ Set rules
◦ Set goals
◦ Decide on location
◦ Decide on method
◦ In person? By video conferencing? In the same room? Shuttle mediation?

◦ Exchange of information
◦ Financial statements
◦ Other reports (accountants, counsellors, psychologists, etc.)
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How does the mediation process work?
◦ Exchange mediation briefs
◦ Often prepared by lawyers
◦ Summaries of key facts
◦ Parties’ positions
◦ Explanation of facts
◦ Application of law
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What happens during the mediation?
◦ Welcome
◦ Sign Mediation Agreement
◦ Without prejudice discussions
◦ Payment of mediation services

◦ Set agenda and discussion topics
◦ Parties take turns to give overview and share thoughts
◦ Parties may be in the same room or separate rooms
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What happens during the mediation?
◦ Mediator helps parties
◦ Express and share their concerns
◦ Discuss interests
◦ Focus should be on interests (underlying needs) rather than positions (specific
outcomes)

◦ Explore the “Why” question
◦ Work out issues
◦ Engage in active listening
◦ Maintain a respectful discussion
◦ Prepare Minutes of Settlement describing how an issue is resolved
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Tips for a successful mediation
◦ Express interests in a productive and respectful way
◦ Openness to ideas
◦ Be mindful of whether your emotions are getting the better of you
◦ Avoid threats and personal attacks
◦ Full and frank financial disclosure
◦ Discuss ‘best’ and ‘worst’ case scenarios with your lawyer beforehand
◦ Don’t interrupt
◦ Ask for time to consider or a break if necessary
◦ Be honest and empathetic
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Mediation / ADR options
◦ Private mediation or mediation-arbitration
◦ Family Justice Counsellors
◦ Collaborative Separation (BC Collaborative Roster Society)
◦ Dispute resolution through the court system:
◦ Judicial Case Conferences
◦ Family Case Conferences / Settlement Conferences
◦ CFCSA Rule 2 Case Conferences
◦ “(1)If at the commencement of a protection hearing under section 40 of the Act
◦ (a)a consent order is not made, and
◦ (b)the judge determines that the matter cannot be heard that day,
◦ the judge must direct the parties and their lawyers to attend a case conference.”

◦ Child Protection Mediation
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Questions?
Do you have any questions?
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FAMILY RESOLUTION CENTRE
WALKTROUGH
The Family Resolution Centre (FRC) Is a free online
tool that helps separating parents draft a parenting
plan. If they get stuck, the FRC provides a free
accredited mediator to assist the parents in
completing their plan.
Take a look behind the curtain and see how the
user journey works.
Click here: Family Resolution Centre - Walkthrough
of online platform
Follow along as Amy and Joshua make a parenting
plan with the help of a mediator. You can navigate
the walkthrough with your left and right arrow
keys or by clicking the arrows on the left and right
edges of the screen.
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